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LAND AND WATER RIGHTS IN THE
VICEROYALTY OF NEW SPAIN

WILLIAM B. TAYLOR

LAWYERS and historians in search of the broad outlines of Indian
land and water rights in Spanish America find that there is no
single, authoritative source of law on the subject. The Recopilaci6n
de Leyes de las Indias is most often cited, but as its title suggests,
the Recopilaci6n is a compilation of laws; it is not a comprehensive
code.! Published in 168 I, near the midpoint of the colonial period,
as a step toward standardizing principles of justice in Spanish
America, the Recopilaci6n contains excerpts from a wide variety of
royal decrees responding to the special circumstances of colonial
rule in America. Unfortunately, the Recopilaci6n is not always
explicit and consistent on every important topic, and it did not
preclude other royal and viceregal laws on matters such as water
rights or the application of traditional and pragmatic principles
not directly provided for in this compilation of law.
The purpose of this report is to discuss sedentary Indian
(pueblo) rights in principle and practice as they applied to the
use of water and land in the viceroyalty of New Spain (15351810). To fill out the body of principles and procedures concerning
land and water rights and their application to Indians in New
Spain, Mexico's Archivo General de la Naci6n in Mexico City is
the indispensable source. Two of its large ramos, or sections, contain materials directly related to Indian land and water rights:
Tierras (litigation over land and water) and Mercedes (viceregal
grants of all kinds, including land and water). Tierras and Mercedes provide examples of both the principles and the operation of
water rights for most parts of the Audiencia de Mexico jurisdic-
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tion-all of southern, central and north-central Mexico, with a
few cases from the far northern borderlands reaching the high
court in Mexico City on appeal.
Indian property rights throughout the Audiencia de Mexico
territory shed light on the main lines of Spanish justice in the
viceroyalty and therefore apply in a general way to the Pueblo
Indians of New Mexico at the northern limits of the viceroyalty.
The application of Spanish justice in central Mexico, where
Spaniards acknowledged the property rights of the fully sedentary
Indian communities they found there, to the Pueblos of New
Mexico is especially appropriate in view of the settled way of life
of both groups. As Edward Spicer, noted anthropologist and
ethnohistorian of the Southwest, explains, the Spaniards recognized the Pueblos as separate, "civilized" people in contrast to
their nomadic, "barbarous" neighbors. Held up to the Spanish
settlers as "models of organization and morale," the Pueblos
acquired the property rights of sedentary, allied, Christian settlers: 2
In addition to fostering the mission and town organization, they [the
Spanish government] proclaimed the village lands of the Pueblos
and the tribal lands of the rancherias as part of the territory of the
King of Spain. This specifically meant in New Mexico the designation of boundaries for each of the villages, and the proclaiming of the
land within such boundaries as a grant to the village from the
king. . . . Within most of the land granted to the Pueblos, the
Spanish administrators did not interfere, and hence the territorial
concept underlying Spanish government did not become a practical
reality.a

In short, the Pueblo Indians and the Indian communities in
central and southern Mexico were similar in the eyes of the
colonial authorities-"civilized" people with special property rights
as opposed to the "barbarous" Chichimecas of north-central Mexico
or, to the Spaniards, the equally "barbarous" Apaches and
Comanches on the northernmost rim of the Spanish empire.
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THE LEGAL STATUS OF SEDENTARY INDIANS AND
THEIR PROPERTY IN SPANISH AMERICA

THE discovery of America for Spain in the late fifteenth century was
in fact as well as in name the discovery of a "New World" inhabited by millions of unknown people who could not be placed
neatly into a Europe-centered world of laws and social relationships. The sedentary indigenous people of Spanish America were
not considered analogous, as non-Christians or potential Spanish
subjects, to the Muslims who were absorbed in the Christian
Reconquest of the Iberian Peninsula between the eighth and the
fifteenth centuries. Unlike the Muslims, American natives had
not previously rejected Christianity, nor, for the most part, were
they committed to resisting Spanish hegemony. The lengthy sections of the Recopilaci6n dealing with Indian affairs document the
Spaniards' concern for defining who these new people were and
how they should be treated. The numerous and elaborate provisions for Indians in the Recopilaci6n contrast sharply to the
short, terse treatment of Black people-another group whom the
Spaniards had dealt with before in the Old World and who needed
to be defined legally only in terms of special New World situations,
primarily for purposes of punishment and control.
The Indian sections of the Recopilaci6n reveal two underlying
concerns that bear upon property rights: I) a paternalistic preoccupation with the well-being of the indigenous population as
new and different royal subjects; and 2) the economic motive
inherent in colonial rule. Both contributed to a special, sometimes
preferential, status for Indians under Spanish rule.
The paternalistic concern carried with it a view of sedentary,
converted Indians as innocents, nifios con barbas (children with
beards), as an eighteenth-eentury Spanish priest put it, who
needed special protection and consideration in learning the ways
of Christian civilization. Royal laws frequently refer to "looking
out always for the welfare of the Indians" or "to giving greater
protection to the Indians."4 The special status of Indians carried
over into the judicial system for, unlike other royal subjects in
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America, Indians were not subject to the rigorous authority of the
Inquisition, and in most civil and criminal proceedings involving
Indians the special Juzgado de Indios had jurisdiction. To protect
Indian communities in their daily lives, the Crown issued a series
of laws designed to keep non-Indians out of the pueblos de indios.
Several of these protective segregation laws are included in the
Recopilaci6n in Book 6, title 3, laws 21-25. These laws provide
that non-Indians not be allowed to live in the pueblos, or visit them
for more than two days, or lodge with Indian families. They were
issued and repeated many times in the colonial period and were
applied to Mexico City among other places in the late seventeenth
century. II Other laws provided that wine should not be sold to
Indians and also placed the indigenous people in a separate, protected category. 6
Protective segregation and a degree of political autonomy for
Indian communities did not mean that the Spanish rulers intended
Indian cultures to carryon unchanged. Segregation was intended
to save Indians from the worst features of non-Indian ways and to
allow for the best features of Christian Spain to establish themselves. The Indians were to be taught the Castilian language so
that they could better understand Christian doctrine. 7 The establishment of the cabildo form of government in Indian communities
was also a formal attempt to introduce Spanish institutions into the
Indian way of life.
Paternalism and religious interest in the indigenous population
were not inconsistent with economic exploitation. The colonial
economy depended very heavily on Indian labor and productivity
for its wealth. In particular, the colonial system in the sixteenth
century relied almost completely on Indian agriculture to supply
the predominantly non-agricultural Spanish population which
clustered together in newly formed urban centers. This dependence
on Indian agriculture explains laws in the Recopilaci6n which
emphasized that Indians should engage in farming and have
sufficient time to cultivate their fields. s The Spanish town of
Antequera (present-day Oaxaca) in the Valley of Oaxaca is a
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specific example of the Spanish expectation that Indians would
supply the urban demands for food and basic supplies. As early as
1532 the cabildo of Antequerapetitioned the King to order Indians
in the district to sell food to Spaniards in the city. Bishop Lopez
de Zarate complained on behalf of the city in 1538 that Valley
natives were not cultivating all the lands available to them, and
that as a result there was a shortage of wheat and maize. In 155 I
the cabildo again urged the Crown to order Indians to produce
wheat, silk, and other commodities for the Spaniards, arguing that
otherwise the natives would produce only what they needed for
the royal tribute and would become lazy and quarrelsome. Antequera's dependence on the Indians for food is further reflected in
recurrent pleas that more Indian towns be brought into its political
jurisdiction, and in a 155 I order by the cabildo that more Indian
lands be cultivated to meet the cereal needs of the city.9
The Spanish Crown also expected Indians to pay tribute and to
provide a certain amount of labor service. Again, the Recopilaci6n
provides several examples of the attention paid to Indian taxation,
and gives specific procedures for collection of tribute. 10 In both
taxation and agricultural production for Spanish consumption, the
economic system depended upon the Indians' ability to produce a
surplus above subsistence needs.
The special position of Indians based on paternalism and economic colonialism carried over into Indian property rights included
in the excerpted laws in the Recopilaci6n. Indians were to be confirmed in their landholdings and further, they were to be assured
of the lands they needed for planting and livestock.l l One law
suggests that the Indians were in fact to receive preferential treatment in access to the land: 12
Whosoever has not had possession of the land for ten years, although
he may claim that he is in possession (for this pretext alone is not
sufficient), shall not be allowed to settle said land, and the Indian
communities, in relation to other interested parties, shall be granted
all consideration.
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A law of 1713 gave the most complete description of the lands to
which an Indian town in the Viceroyalty of New Spain was
entitled in principle: 13
Indian towns shall be given a site with sufficient water, arable lands,
woodlands, and access routes so that they can cultivate their lands,
plus an ejido of one league for the grazing of their cattle.

Unlike other royal subjects, Indians could sell their lands only
by express royal or viceregal license and the sale itself required a
public auction. 14 This special consideration was, according to
this law, for "the welfare of the Indians," but the productivity of
these royal vassals was also an important factor. 15 Another kind of
preferential treatment for Indians in economic matters was set
down in 1601. 16 Indians were to be charged less than other groups
for the purchase of food and supplies.
LAND AND WATER GRANTS

A LARGE NUMBER of grants to portions of the royal patrimony
(mercedes) were made by the Viceroys of New Spain in the name
of the King. Most of the mercedes assigned unused farming and
ranching lands to individuals and communities. Less frequently,
the Viceroys also assigned mercedes for mills, salt deposits, lime
deposits, streams, and rivers. The Ramo de Mercedes in the
Archivo General de la Naci6n contains eighty-three volumes of
property grants, summaries of disputed property rights, and grant
petitions for the Audiencia de Mexico district for the period 15421796. The great majority of actual mercedes dates from 1542-1620
(volumes 1-36). The last thirty-six volumes of the Ramo de
Mercedes (volumes 48-83) for the years 1644-1796 contain
boundary measurements, composici6n,17 and clarifications of land
and water distribution rather than many new grants. I have made
a careful search through volumes 1-31 of the Ramo de Mercedes
for the dates 1542-1616, the period of greatest activity in the
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assignment of mercedes. This sample yields approximately four
thousand grants of farmland and ranching land. For the remainder
of the Ramo de Mercedes, I have made spot checks in every four
to eight volumes.
Land mercedes in the Viceroyalty of New Spain fall into three
categories: cahallerias (farmland), estancias de ganado mayor
(ranching grants for cattle and horses), and estancias de ganado
menor (ranching grants for sheep and goats). In all three categories
ownership was contingent upon a series of conditions that normally
were stated in the formal merced. The standard farming grant
stipulated that: I) all or most of the land must be cultivated within
one year; 2) after the harvest the land could be used for common
pasturage; 3) no livestock would be permitted on the land during
the cultivating season except those needed to till the soil; 4) the
land could not be sold for four years after the merced was issued;
5) the land was not to lie fallow for four consecutive years; and
6) if this land were to be chosen as the site for a Spanish town, it
(the land and improvements) must be sold at the current market
value. If any of these conditions were not met, the grant would be
revoked. The same kinds of use and sale provisions were applied to
ranching mercedes with the additional stipulation that the grazing
land could only be used for the kind of livestock mentioned in the
grant.
In addition to these conditions, the procedure for granting lands
as described in the mercedes always included a stipulation that
the grant was not to prejudice the interests of the Crown or of
people who already occupied land in the vicinity, with special
reference to Indians. The exact wording of this sin perjuicio
provision varied somewhat over time. The usual wording in the
late sixteenth century was sin perjuicio de Su Derecho ni de el de
otro tercero (without prejudice to Your [Royal] Rights or those of
any other third party).18 Later grants provided for "no prejudice
to any person," or "[the said grant] will not result in injury to any
of the neighboring communities."19 Where they were needed,
specific provisions for protection of Indian lands and water were
inserted in individual land grants. For example, in a caballeria
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grant to Pedro Nunez de la Cerda near Zinacantepec (Puebla) the
Viceroy stipulated that "We make this grant to you on the condition that you do not take away from the Indians of Zinacantepec
an irrigation ditch below the said two caballerias of land."20 In the
early seventeenth century, the meaning of sin perjuicio as applied
to Indian rights and future use was put in more precise terms: 21
and if the said farmland is needed for some purpose by the Indian
congregaci6n in that area, it can be taken back from [the grantee]
without payment, appeal, or compensation of any kind.

The procedure for determining whether a proposed grant would
prejudice the interests of neighboring Indians is described in a
ranching merced of 1635. The Spanish judge in the district where
the grant would be located was ordered to inspect the Indian lands
and submit a report on the advisability of making the grant: 22
The said Viceroy sent the agreed-upon order to the judge of that
district to inspect the land of the Indians that borders on [the
proposed grant] and that of other people who might have lands or
ranches [there] and who might in some way receive harm or prejudice, and to report, as he has been empowered to do, on whether
the said grant may be assigned.

The provision for denial or annulment in cases of prejudice to
the interests of others in the vicinity was not merely a pro forma
condition. The Ramo de Mercedes contains many examples of
grants denied to individuals or later annulled because they infringed upon the property rights and well-being of local Indian
communities. 23
A distinction between land and water rights in the history of
mercedes was not firmly or irrevocably drawn. Early farming and
ranching mercedes generally did not mention use of water within
the boundaries of the grant. However, by the first decade of the
seventeenth century land mercedes containing water rights provisions were quite common. For the period 16°4-1616 I have
located twenty-one examples of mercedes combining land and
water. The earliest example of a land and water grant in the Ramo
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de Mercedes dates from 1584.24 A spot check of Mercedes, volumes
32-47, suggests that combined land and water grants continued
through the 1640'S (the last period of numerous mercedes). The
combined grants shed some light on how colonial justice viewed
the relationship between a piece of arable land and irrigation
waters. In a 1608 grant to a Spaniard, Juan de la Cueva y Guevara,
in the jurisdiction of the Villa de Leon (Guanajuato), the Viceroy
made a general assignment of enough water to irrigate the available
land (i.e., irrigable acres) rather than only that portion of the land
which might be under irrigation at that time: 25
I grant to Don Juan de la Cueva y Guevara four caballenas of land
and the water needed to irrigate them in the Valley of Cueramaro in
the Province of Chichimecas, jurisdiction of the Villa de Le6n.

The Ramo de Mercedes records also contain a number of cases
where the use of water was considered speCifically and separately
from land. Excluding mercedes to operate mills, which often
mention water diversion, and the few instances of small grants of
water for domestic use, volumes 1-31 (1542-1616) yield a total of
one hundred and one cases where water is treated apart from
land. 26 Compared to the large number of grants for farming and
ranching land during this period (over four thousand), this is a
surprisingly small number, approximately two and one-half per
cent.
In addition to the rarity of their appearance in the Mercedes
records, the water cases have several characteristics: I) Roughly
half of the water cases are mercedes or grants of stream or river
water to one party. The remainder are petitions for grants without
verdicts, complaints over use of waters by two or more parties,
division of water use from streams and rivers among several
parties (repartimiento), and water rights associated with the operation of sugar mills. 21 2) Many of the sixteenth-century cases were
not new grants but verifications of Indian rights to water based on
long prior use, usually dating from before the Spanish Conquest
and designed to protect against encroachment by individual
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Spaniards and to encourage and support Indian agriculture. 28 3)
The actual mercedes for use of water in farming and mill operation
broaden the provisions for protecting Indian interests characteristic
of the land grants discussed on pp. 194-196 supra. The sin
perjuicio rule was invoked in each case before a water grant could
be made. Further, to ensure that the grant would not prejudice
the interests of neighboring Indians, the Viceroy ordered the
Abogado del Juzgado de Indios (a special attorney assigned from
the Court of Indian Affairs) to investigate and report on how the
grant would affect the Indians. The long form of sin perjuicio for
land grants in volumes 26-28 of the Ramo de Mercedes, which
stipulated that if the property granted "is needed for some purpose
by the Indian settlement in that area, it can be taken from him
[the grantee] without payment, appeal, or compensation of any
kind," was applied in exactly this wording to water mercedes.
Mercedes for the operation of mills-usually flour millsrepresent a final type of grant directly affecting Indian use of
water. Mill grants were made to Indian communities and individuals as well as to non-Indians. Unlike the use of water for irrigation and watering livestock, mills seem to have required formal
mercedes for legal operation. The following list of mill grants to
Indians is far from exhaustive. It is included here to suggest that
mercedes for mills were assigned in various parts of the territory
under the jurisdiction of the Audiencia de Mexico: San Agustin
Etla (Oaxaca), 1556 (AGN, Mercedes, vol. 4, fol. 403r);
Totimehuad.n (Puebla), 156o (ibid., vol. 5, fol. 170V); Maravatio
(Michoacan), 1563 (ibid., vol. 7, fo1. 35v); Zinapecuaro (Michoacan), 1563 (ibid., vol. 7, fo1. 228v); Huanhtinchan (Puebla),
1564 (ibid., vol. 7, fol. 358r); Tulancingo (Hidalgo), 1565 (ibid.,
vol. 8, fol. 80v); Teitipac (Oaxaca), 1565 (ibid., vol. 8, fo1. 90V);
Calpan (Puebla), 1567 (ibid., vol. 9, fol. 22r); Jilotepec (Edo. de
Mexico), 1567 (AGN, Tierras, vol. 307, expo 2).
The surprisingly small number of water mercedes suggests that
rights to water, unlike rights to vacant lands, were not generally
established through formal grants. Although both land and water
belonged in principle to the royal patrimony, they were not sepa-
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rate mirror images of a single type of royal property. Rights to
water and land were not treated in exactly the same way. The adjudication of water rights and the system of water use in practice
suggests a more spontaneous process which was not formalized
until after several landowners along a stream bed found that they
could not all use as much water as they wanted.
The district of Tulancingo, an important agricultural zone in
the present-day state of Hidalgo, northeast of Mexico City,
inhabited by sedentary Indians and Spanish landowners, offers a
special opportunity to examine the significance of the relatively
small number of water mercedes. Tierras, volume 338, expediente
2, contains a detailed inspection of landholdings and water use in
the district for 1716, nearly two hundred years after the first
Spanish occupation of the area. I have made a careful search for
land and water grants in the district of Tulancingo to supplement
the information in Tierras 338. The mercedes records yield a total
of forty-seven land grants for this district between 1542 and 1616.
Of these, thirty-three were farming grants, eleven, ranching grants,
and three, mill grants. 29 On the subject of water, the Tulancingo
mercedes exemplify the characteristics of colonial grants discussed
on pp. 195-197 supra: I) None of the forty-four farming and
ranching mercedes specifically mention water rights or the use of
water for irrigation or livestock; and 2) I did not locate any water
mercedes for T ulancingo.
The 1716 inspection and composicion of lands and waters in
Tierras 338 fills out the picture of land and water use in the district
of Tulancingo. The document lists ninety-five non-Indian estates:
ranchos, farms (ranchos de labor), and haciendas; forty-seven
Indian communities, one Indian rancho, and one paraje (an
inhabited site but not a formal town). Of the ninety-five nonIndian estates, fifty were irrigated in 1716. Forty-six of the fifty
clearly irrigated without obtaining water mercedes. A number,
perhaps most, of the caballerfa grants for T ulancingo were irrigated
even though the land grants themselves did not expressly provide
for the use of water.
The absence of water mercedes in this district cannot be ex-
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plained on the basis that it was an arid zone where irrigation could
not be practical. As Tierras 338 shows, most of the farming
properties in the district were irrigated even though during the one
hundred and eighty years of Spanish rule only one of them,
according to this document and as verified in my search through
the Ramo de Mercedes, ever received a specific grant for water. A
passage, referring to the lands and waters of the Indian town of
San Francisco Xaltepec, provides a glimpse of how water rights
were established without formal grants. so It states that most of the
Indians' lands were irrigable and were in fact irrigated. A portion of
the same source of water used to irrigate the Xaltepec lands also
had been set aside for two nearby haciendas. The agreement had
been arranged without mercedes to any of the users: Sl
The town of San Francisco Xaltepec: Most of the lands of these
natives are irrigable, and are irrigated from the aforesaid water of the
source located at the place called San Dionicio [probably a spring-fed
stream] from which the already mentioned haciendas of Pedro
Marques and the heirs of Joseph Ramires are authorized to irrigate
their lands on the days which they have divided among themselves
without any of the parties possessing, as has been said, a special
water merced.

ADJUDICATION OF WATER RIGHTS

THE FOLLOWING description of procedures and principles which
were applied to water rights in the Viceroyalty of New Spain is
drawn from a reading of twenty-two lengthy cases of water litigation in AGN Tierras. These span the period 1538-1800 and include
examples from a variety of locations within the district of the
Audiencia de Mexico. S2 One general characteristic of the judgments in all the water litigation consulted should be noted at the
outset. These are not erudite or scholarly proceedings based on
formal and extensive legal doctrine. Not one of the thirteen eighteenth-century cases even refers specifically to the Recopilaci6n.
Although broad guidelines and principles are applied where appropriate, these are basically pragmatic judgments concerned with
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"peace among the Indians and farmers" and designed to "prevent
divisions and difficulties" and to "avoid lawsuits and unrest."33
By the last century of colonial rule in New Spain (1710-1810)
the standard procedure in water adjudication was: I) to determine
whether there were formal mercedes that might establish preemptive rights; 2) if there were no mercedes, to determine
whether an official distribution of waters to local users had been
recorded; 3) if there was no official distribution, to initiate an
investigation based on testimony of witnesses and visual inspection
to determine the amount of water available, who had traditionally
used the disputed water, and for how long; and 4) based on the
investigation, to draw up a repartimiento de aguas (distribution of
waters agreement) for the users, generally based on prior use,
need, availability of water, and protection of Indian communities. 34
A formal merced for water, when it existed, was the firmest kind
of title. The litigation records add additional weight to the conclusion based on the grants in the Ramo de Mercedes and the case
of T ulancingo. Formal water grants very rarely enter the picture
at all. Only one of the twenty-two cases in Tierras includes a
merced. From the very early years of Spanish rule in the sixteenth
century, the standard solution to water disputes was the repartimiento de aguas or distribution of available waters among landowners in the vicinity who needed them. Repartimientos antedating the earliest records in the Ramo de Mercedes are included
in several of the Tierras casesconsulted: 1538 Atlatlauca (Morelos) and 1542 Apaseo (Guanajuato). Seven other sixteenthcentury repartimientos were located. 35
A 161 1 case describes the ideal repartimiento solution from the
viewpoint of Spanish justice: "The judge of the said villa [Villa
de Carrion, Atlixco Valley, Puebla] went out to visit it [the
disputed water] and the result of [the] inspection was a repartimiento which was accepted by all the said farmers."36 All but four
of the sixteen complete adjudication cases consulted in the Ramo
de Tierras conclude with a specific repartimiento de aguas. 37
Examples of repartimientos are also abundant in the Ramo de
Mercedes. 3s Repartimiento decisions usually distributed water
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por tandas (by turns), a specified number of days' use being
allotted to each of the landowners named in the repartimiento.
Occasionally, however, repartimientos provided for continuous use
of a portion of the available water by one party.39
What criteria were used by the water judges and the Audiencia
to determine the distribution of water among users in repartimiento? One of the two crucial considerations was prior use,
referred to in the adjudications as uso antigua, aprehendida
posesi6n, anticuada posesi6n, or most often, use de inmemorial
tiempo. Although the application of a prior use principle was most
beneficial to Indian interests, it did not refer only to the waters
used by Indian communities before the Spanish Conquest. It
meant undisputed beneficial use of a source of water in the past,
and this principle was used to good effect by Spaniards as well as
Indians who could prove use of a water source (sometimes for less
than fifteen years) to establish formal water rights. For example, in
the Valley of Mexico in the 1760's, Father Pedro Espinosa y
Navarro claimed that in addition to the six days of irrigation he
received in repartimiento, "I find myself in undisputed peaceful
possession of the use of this water every Sunday, which possession
is so old that I, having been here twelve years, have been told that
my predecessors enjoyed it in the same way without contradiction
or objection by anyone."40 His rights to the Sunday water were confirmed by the Audiencia. The claim of use from time immemorial
also carried considerable weight in the following cases decided in
favor of Indian communities: the Indian communities of San
Martin Guaquechula and San Francisco Huilango against the
Hacienda de Santa Catarina (Tochimilco, Puebla, 1771); the
Indians of Ocopetayuca against those of H uilango (Puebla, 1538);
and the Indians of San Martin, San Juan Bautista, and Teotithin
del Camino against a neighboring sugar plantation.41
In one case where river water was particularly scarce, prior use
formed the basis for exclusive rights to three Indian communities
in northern Oaxaca and refusal to confirm the water rights of one
of the recent users. 42 These communities claimed three spring-fed
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streams near the abandoned town of San Bernardino by traditional
use. A neighboring sugar mill petitioned for water from these
streams on the ground that only former residents of the now
abandoned town had used them. The judge ruled against the
sugar estate because it was "the last to participate in irrigation
[from the streams]."
Normally, however, prior use was combined with repartimiento,
giving the oldest users, especially Indian communities, rights to the
water they needed for their livelihood, para su sustento. The
remainder would be divided among other users largely on the
basis of need. For example, a 1594 repartimiento in the jurisdiction
of T ochimilco first provided that "the Indians of the said town of
Tochimilco are to have the use of all the waters from sources
originating within said town [lands] without any person for any
reason impeding the use of them by those who have their houses
in said pueblo for the irrigation of their milpas, nopal cactus, and
orchards."43 The remaining waters were divided among local
estates in four unequal parts.
In other words, prior use was a type of superior right but it did
not usually serve to establish exclusive rights for the oldest user,
especially if there were surplus waters. This point is taken up
directly in the case of the Indians of Agueguetzingo (jurisdiction
of Chietla, Puebla) against Nicolas de Torres Castillo Merlin in
17°5 where the Indians claimed exclusive water rights based on
prior use. After a visual inspection revealed that the Indians' irrigation canal contained a How of twenty surcos and that the river was
still so full that it could not accurately be measured, the judge
determined that the river supplied much more water than the
Indians could actually use, and he assigned a portion of the water
to an adjacent sugar mill. 44 A similar case of excess waters being
apportioned to non-Indian landowners who did not establish long
prior use is recorded: 45 The Hacienda de San Isidro received the
use of stream water against the objections of the town of Acambaro
(Guanajuato) in 1733. The division of waters was justified on the
grounds that the Indians had more water than they needed: "They
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[the Indians of Acambaro] have the waters of the large river named
Toluca which passes by this town, in addition to the numerous
wells located in the same town."
The second important consideration in distributing the waters,
then, was need. Especially where there was an abundant flow, the
colonial authorities sought to accomodate landowners who would
make productive use of streams and rivers. The very notion of
repartimiento de aguas and its appearance at the earliest stages of
settled colonial life suggests that accomodation and practical solutions to local needs operated in the settlement of water disputes.
The division was sometimes based on a half-and-half formula as in
the 1542 repartimiento between the Indians of Apaseo on the one
hand and Heman Perez de Bocanegra and the Indians of Acambaro
on the other, and also in the 1745 case of the Indian community of
San Miguel el Grande (Oaxaca) and the adjacent Spanish villa. 46
In each case of repartimiento involving Indian communities, the
judge was careful to provide them with a blanket provision of
enough water to irrigate their lands as well as to meet domestic
needs. At least enough para el sustento del pueblo is a common
phrase in the repartimientos, or, as the judge in the San Miguel el
Grande case put it, "not only enough for their personal needs, but
also for the irrigation of their fields and orchards."47
None of the repartimientos consulted determined that the
Indians had water rights only for the lands that they had actually
irrigated before the Conquest. They consistently mention that the
Indians should have enough water "to irrigate their lands," or "for
the irrigation and benefit of their lands;" somewhat open-ended
phrases that allowed for a sliding scale of irrigation of lands that
could be irrigated (i.e., irrigable acres) and that were owned at
the time of the repartimiento. Water cases that refer to prior use
dating from pre-Conquest times generally mention only the source
of the water, not how much of the Indians' land had actually been
irrigated. 48 This provision to irrigate their lands was not, however,
so open-ended as to allow a landowner to irrigate fields acquired
after the repartimiento. The Apaseo repartimiento case makes this
limitation explicit: 49
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We find that the definitive judgment by the Judges of this Royal
Audiencia in this case brought by the said resident farmers of Salaya
[Celaya] is a good settlement and carefully determined and pronounced; and as such we should and do confirm it by our authority,
to the effect that the said Heman Perez and his descendants use the
said water for the irrigation of only the lands which they have and
possess right now and not those [lands] that they may acquire in the
future, and the rest of the water is to be allowed to return to the
mainstream so that the interested parties [the Indians of Apaseo] may
have the use of it.

A final and less important factor in the distribution of waters
was proximity to the source. There are two cases from the Valley
of Oaxaca of landowners with spring-fed streams originating on
their properties who rented water to users downstream or who
diverted water for their own use without a repartimiento. 5o However,
unlike prior use and need, upstream priority was rarely applied.
For example, the distribution of waters from the Tlalnepantla in
the Valley of Mexico in 1718 provided nine surcos for upstream
users and fourteen surcos for those downstream based on prior use
and need. 51
Provision for the use of ground water is notably absent from the
mercedes records, the adjudication cases and the composici6n
record of land ownership and water use in the district of T ulancingo in 1716. Lack of evidence usually is not a firm basis for
conclusion, but in this case the absence of grants and formal
adjudication certainly suggests that landowners had undisputed
use of wells within their recognized boundaries. The landowner's
right to well water on his property is consistent with the Tochimilco
repartimiento of 1594 which stated that the town of Tochimilco
had rights to "all the waters with sources in the said town."52 It is
also implicit in Juan Garda de Madriz' justification for assignment of excess water to his hacienda in his complaint against the
town of Acambaro: "They [the Indians] have the waters of the
large river named Toluca which passes by this same town, in
addition to the many wells which are located in this same town. 53
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CONCLUSIONS

IN PRINCIPLE, land and water rights in the Viceroyalty of New
Spain both belonged to the royal patrimony. They were not, however, treated in the same way by the colonial administration. First,
although lands were generally assigned by mercedes such formal
grants were rarely applied to water rights. Second, there was no
firm line of separation between land and water rights. From the
late sixteenth century on, a significant number of mercedes
specifically assigned land and water together. These land-water
grants demonstrate that the legal structure was not in a frozen
state, with land and water placed in separate, coequal categories.
The majority of land grants do not mention water but we know
from the T ulancingo records that grants and Indian community
lands were, in fact, irrigated without formal water mercedes.
The standard arrangement for assigning water rights was the
repartimiento de aguas, or distribution of water among local landowners. Repartimiento proceedings responded to specific cases of
competition over scarce supplies of stream and river water. Distribution of water in repartimiento was based largely upon prior use,
need, protection of Indian communities, and to a lesser degree,
upstream advantage. Prior use was a special advantage for sedentary
Indian communities, since pre-Conquest use could almost always
be established to the satisfaction of the water judges. Determinations of pre-Conquest use were concerned with the use of sources
of water. They did not inquire into the exact area that had been
irrigated before the beginning of Spanish rule. Undisputed use
after the Conquest also was a valid form of prior use as both
Spanish and Indian cases noted in this report suggest.
Indian needs were expressly protected in land and water
mercedes and the repartimiento judgments. This was consistent
with the large body of special protective legislation for Indians
which derived from the paternalistic and economic considerations
of the Spanish rulers. Grants could not be made to the detriment
of local Indian interests, and in the early seventeenth century the
standard merced form stated that if it were determined that the
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Indians needed this land or water, a conflicting grant would be
revoked without compensation. In repartimientos involving Indian
communities, the Indians received the first assignment of enough
water "for their needs" or "to irrigate their lands;" that is, irrigable
lands. This standard provision provided some leeway for increased
use in the future as did formal mercedes to Indians for the operation of mills. Landowners, whether Indians or Spaniards, apparently had undisputed use of wells within their recognized boundaries.
In sum, the colonial land and water records indicate that
mercedes were not essential to the establishment of water rights
and that land ownership carried with it an implied right to available water. Where demand for water outran supply, distribution of
available water was based primarily on prior use, need, and protection of Indian communities. Indian communities in these distribution arrangements, normally were entitled to the water needed to
irrigate the lands that were susceptible to irrigation.

NOTES
I. Recopilaci6n de Leyes de los Reynos de las Indias, 4 vols. (Madrid,
1681). Hereafter cited as RI.
2. Edward H. Spicer, "Political Incorporation and Culture Change
in New Spain: A Study in Spanish-Indian Relations" in Howard Peckham
and Charles Gibson, eds., Attitudes of Colonial Powers Toward the
American Indian (Salt Lake City, 1969), pp. 127-3°.
3. Edward H. Spicer, Cycles of Conquest: The Impact of Spain,
Mexico, and the United States on the Indians of the Southwest, 1533-1960
(Tucson, 1962 ), p. 389.
4. RI, Book 4, tit. 12, laws 16, 17; provisions of the same type appear
regularly in the viceregal laws of the seventeenth and eighteenth centuries
as well. Archivo General de la Naci6n, Mexico (AGN), Reales Cedulas
Originales (RCO), vol. I, expo I; vol. 2, exps. 43, 189; vol. 8, expo 29; vol.
10, expo 74; vol. 16, expo 49; vol. 24, expo 9·
5. RI, Book 6, tit. 3, law 21; AGN, RCO, vol. 12, expo 23.
6. RI, Book 6, tit. I, law 36.
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7. Ibid., Book 6, tit. I, law 18.
8. Ibid., Book 6, tit. I, laws 21, 23.
9. Archivo General de las Indias, Sevilla (AGI), Audiencia de Mexico,
leg. 1088; Real Academia de Historia, Madrid, Munoz Collection, vol. 113,
foIs. 135-36.
10. RI, Book 6, tit. 5, laws 24, 25; Book 6, tit. 4, law 37.
I I. Ibid., Book 4, tit. 12, laws 14, 18, 19.
12. Ibid., Book 4, tit. 12, law 19.
13. Recopilacion sumaria de todos los autos acordados de la real
audiencia y sala del crimen de esta Nueva Espana, y providencias de su
superior gobierno (Mexico, 1787), vol. I, p. 208.
14. RI, Book 4, tit. 12, law 16. Grants of land to Indians included the
same provision. AGN, Tierras, vol. I I, segunda parte, expo 2, fol. 2r.
15. RI, Book 6, tit. I, law 23.
16. Ibid., Book 6, tit. I, law 26.
17. Composici6n, which means compromise, adjustment, or agreement, is used in the phrase composicion de tierras to refer to legal review
and verification of dubious titles to and possession of lands; this was also a
source of revenue to the Crown.
18. AGN, Mercedes, vol. 21, fol. 189r-v, 1598; AGN, Tierras, vol. II,
segunda parte, expo 2, fol. 2r, 1538.
19. "Sin perjuicio a persona alguna," AGN, Mercedes, vol. 66, fol.
I 58r, May 22, 1706, Edo. de Mexico; "no serle de inconveniencia algona a
los pueblos vecinos," ibid., vol. 66, fol. 182r, Oct. 19, 1707, farm grant in
the Indian district of Cuicatlan, Oaxaca.
20. "La cualle hacemos con calidad que no se les quite a los naturales
del dicho pueblo de Cinacantepec una canxa de agua que pasa pot bajo de
las dichas dos caballerfas de tierra." Ibid., vol. 12, foIs. 4v-5r, Oct. 3, 1583.
21. ''Y siendo necesarias las dichas caballerfas de tierra para algun
efecto de la congregaci6n de los naturales de aquella comarca, se Ie pueda
tomar sin paga, mejora, ni recompensa algona." Many of the land grants in
vols. 26-28 of the Ramo de Mercedes (1608-1614) contain this exact
wording. Grants in these volumes that do not' include this wording are
framed in what I would call the notary's short form, and therefore carry
this provision by implication. For example, in Mercedes, vol. 28, where the
provision appears in full in most grants, there are also mercedes less than
half the length of the full wording for a standard merced which mention
only "sin perjuicio de Su Derecho ni de otro tercero" (e.g., fol. 222r, merced
to Andres Juarez, Dec. 9, 1613) and do not detail the standard provisions on
use and sale. I find nothing intrinsically different between mercedes using
the short and long forms. The short form throughout the Ramo de
Mercedes was a convenience for the notary.
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22. AGN, Mercedes, vol. 40, fols. 88v-89r.
23. Some examples of grants revoked: AGN, Mercedes, vol. 12, fol.
85v; vol. 21, fols. 4or, 141V, 263v, 295V; vol. 27, fols. 149v-165r; vol. 29, fol.
94 v .
24. Land and water combined grants in AGN, Mercedes, vols. 1-31:
vol. 13, fol. 69v (1584); vol. 24, fols. 143r, 176v (16°4); vol. 26, fols. 67v,
123r, 160v, 16Ir, 179r (16°7-16°9); vol. 27, fol. 106r (estancia and water,
161 I); vol. 28, fols. 64r, 22Ir (1613-1614); vol. 29, fols. 18r, 33V, I06r
(1614); vol. 30, fols. loor, 273v (1614); vol. 31, fols. 100V, 107v, 109r, 138r,
160v, 192V (1615-1616).
25. AGN, Mercedes, vol. 26, fol. 123r-v.
26. Water cases in AGN, Mercedes, vols. 1-31: vol. 2, fol. 237v (1544);
vol. 4, fols. 18v, 129r, 270v, 362V (1554, 1556); vol. 5, fols. I26v, 132r, 183r,
192r (1560-1561); vol. 6, fols. 117r, 243r (1563); vol. 7, fol. 134v (1563);
vol. 8, fol. 3r (1565); vol. 10, fols. 6r-7v (four asientos), 23V, 35v (1573);
vol. 12, fol. 98v (1584); vol. 13, fol. 114r (1584); vol. 18, fols. 134V, 268r,
288r, 295r (1592); vol. 19, fols. loor, 270r (1594); vol. 20, fols. 5r, 64V(1595);
vol. 21, fols. 335r, 336r, 344r (I 594-i 595); vol. 22, fols. I 36r, 161V, 192V
(1595-1598); vol. 23, fols. 29v, 63V (1600-1601); vol. 24, fols. 14v, 7Ir
(1602-1605); vol. 25, fols. 26r, 454v (1606); vol. 26, foIs. 4Ir, 96v, 119v;
135v, 22Ir, 224r (16°7-16°9); vol. 27, fols. 23v, 43v, 100V, 131V, 207!, 243v
(1611); vol. 28, fols. 133v, 145v, I 64V, I 79r, I 84V, 188r, 204r, 217v, 24or,
252v, 284r, 287r, 288r, 297!, 29 8r, 322r, 328r, 347!, 383v, 384r , 386r
(1613-1614); vol. 29, fols. 100V, 131V, 148v (1614); vol. 30, fols. 33V, 74r,
118v, 144r, 145r, 155r, 260v, 262V, 286v, 292V, 298v (1614-1616); vol. 31,
fols. 6r, 7r, 68r, 8Ir, 82r, 106r, 131V, 137r, I 39V, 177f, 193V (1615-1617).
27. This characteristic of water cases in the Ramo de Mercedes, vols.
1-31, applies to later volumes as well, although there were few new
mercedes in the eighteenth century. For example, the six water documents
in Mercedes, vol. 66 (1699"1720), include two cases of estates receiving
additional water allotments because of abundant supply, and no prejudice
to other users, two small grants to individuals for household use, and two
vistas de o;os (inspections to clarify previous distribution). AGN, Mercedes, vol. 66, fols. 53r, I 22V, 142V, 146r, 15or, I 58r. The six cases in vol.
83 for 1783-1796 include two cases of measuring and clarifying previous
distributions (officials in both cases lamented the imprecise measurements
at the time of the original distribution which had led to further litigation),
one case of an estate receiving an additional water allotment, two cases of
estate owners usurping Indian river water, and one small grant for household use. AGN, Mercedes, vol. 83, fols. 24V, 67r, 72r, 94V, 106r, 118r.
28. AGN, Mercedes, vol. 3, fol. 320V (1551); vol. 4, foIs. 18v, I 29r,
362V (1554> 1556); vol. 6, fol. 243r (15 63); vol. 7, fol. 134V (1563).
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29. Tulancingo land grants in AGN, Mercedes, vols. 1-3 I: vol. 4, £ols.
l03r, 132r (caballeria grants, 1554); vol. 5, £ols. 47V, 243r (caballeria grants,
1560, 1561); vol. 6, £ols. Ir, 245v (estancia grants, 1563); vol. 8, £0Is. 79r,
79V, 80r, 80v (estancia grants, 1565), 150r (caballeria grant, 1565), 80v (mill
grant to Indians, 1565); vol. 9, £01. 128v (caballeria grant, 1567); vol. II,
£ols. 44r (estancia grant, 1581), 202r, 266r (caballeria grants, 1583); vol. 12,
£0Is. 53v (estancia grant, 1584), 85v (caballeria grant, 1584); vol. 13, £ols.
22r, 187V (caballeria grants 1584, 1585); vol. 15, £0Is. 146v, I63v, 199r,
200r, 224v (caballeria grants, 1590); vol. 16, £ols. 2Ir, 196r, 239v (caballeria
grants, 1590, 1591), 198v (estancia grant, 1591); vol. 17, £ols. 12r, 168r
(estancia grants, 1591, 1592); vol. 18, £ols. 210r, 210V, 265r (caballeria grants,
1592); vol. 19, £ols. 135V, 143v (caballeria grants, 1594); vol. 20, £01. 131V
(caballeria grant, 1595); vol. 21, £0Is. 260r, 293v (caballeria grants, 1595);
vol. 23, foIs. 15Ir (caballeria grant, 1601), 277r (mill grant, 1602); vol. 25,
£ols. 449v (caballeria grant, 1606), 136v (mill grant, 1606); vol. 26, £ols. 87v,
177v, 196r (caballeria grants, 16°7-16°9); vol. 30, £01. 104r (caballeria grant,
1614).
30. AGN, Tierras, vol. 338, expo 2, £01. 8r.
31. Ibid.
32. AGN, Tierras, water cases consulted: vol. 3, expo 8, Villa de
Carri6n (Puebla), 161 I; vol. I I, segunda parte, expo I, Huilango (Puebla),
1538-155°; vol. II, segunda parte, expo 2, Atlatlauca (Morelos), 1538-1598;
vol. 13, expo 2, Tochimilco (Puebla), 1771; vol. 57, expo 3, Epatlan (Puebla),
1795; vol. 79, expo 6, Xilotepec (Edo. de Mexico), 1613-1614; vol. 79, expo
8, Atlixco (Puebla), 1594-1615; vol. 151, expo 3, Teotithin del Camino
(Oaxaca), 1672-1692; vol. 151, expo 6, Chilac (Puebla), 1691; vol. 186, expo
3, Amozoc (Puebla), 1728; vol. 187, expo 2, Apaseo (Guanajuato), 15421696; vol. 225, segunda parte, expo 2, Agueguetzingo (Puebla), 1705; vol.
307, expo 2, San Juan del Rio (Queretaro), 1714; vol. 338, expo 2, Tulancingo (Hidalgo), 1716; vol. 339, expo 3, San Luis Potosi, 1800; vol. 356, expo
3, Tlalnepantla (Edo. de Mexico), 1718; vol. 414, expo 4, Tlaxcala, 16841726; vol. 534, segunda parte, expo I, Acambaro (Guanajuato), 1733; vol.
671, expo 5, San Miguel el Grande (Oaxaca), 1745; vol. 933, expo 1,
Coyoacan (Mexico, D. F.), 1768; vol. 933, expo 3, Coyoacan (Mexico, D. F),
1768; vol. 973, expo 5, Nombre de Dios (Durango), 1573-1774.
33. "Quietud de los indios y labradores," AGN, Tierras, vol. 79, expo
8, £01. 4r; "quitar divisiones e inconvenientes," AGN, Tierras, vol. 187,
expo 2, £01. 62V; "obviarlos de pleitos e inquietudes," AGN, Tierras, vol.
151, expo 6, £01. 28v.
34.. Parts o£ the procedures are described at some length in the follow·
ing charge from the Audiencia to an inspector about to examine a water
dispute in the Valley o£ Mexico in 1768: "those who enjoy the use of such
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waters exhibit their mercedes and gracias before your Excellency, so [that]
many controversies between so many interested parties could cease. So
from now on this business is to be conducted as instructed. The proceedings
to settle it should be undertaken inspecting all the grants [and] safeguarding every party's right to what his respective gracia may have allotted
him, but only insofar as it is suited to the property. [Further,] you are to
undertake very lengthy-in-details and prolix proceedings, in the manner of
experts, examination of titles, eyewitness inspection, [and] also inspection
of the waters and their present condition, manner of distribution, targeas,
or aqueducts, and many other things of this kind; in addition [you will]
hold a hearing for the interested parties to which proceeding it will always
be necessary to have recourse if they do not come to an agreement among
themselves and succeed in finding a peaceful solution." AGN, Tierras, vol.
933, expo I, fol. lOr-v.
35. See note 32 supra.
36. "La justicia de la dicha villa fue a visitarla y de la visita result6
hacer repartimiento que fue acepto a todos los dichos labradores," AGN,
Tierras, vol. 3, expo 8, fol. U-V.
37. AGN, Tierras, vol. 3, expo 8; vol. I I, segunda parte, expo 2; vol.
13, expo 2; vol. 79, expo 8; vol. 151, expo 6; vol. 187, expo 2; vol. 307, expo 2;
vol. 356, expo 3; vol. 671, expo 3; vol. 933, expo I; vol. 933, expo 3; vol. 973,
expo 5. Two of the four non-repartimiento cases were clear usurpations of
waters entitled by earlier repartimientos, a third was preliminary to a
merced, and the fourth assigned to an Indian community exclusive rights
to a stream, based on prior possession.
38. AGN, Mercedes, vol. 2, fols. 227V, 237V; vol. 4, fol. 270v; vol. 6,
fol. 243r; vol. 8, fol. 3r; vol. 22, fol. 38r; vol. 24, fol. 7u; vol. 26, fols. I35v,
221f, 224r; vol. 27, fol. 243v; vol. 28, fols. I33v, I79r; vol. 30, fol. II8v.
39. The Indians of Tlalnepantla received continuous use of two surcos
of water from the Rio de Tlalnepantla while the remaining water was
divided by turns among other landowners along the river. AGN, Tierras,
vol. 356, expo 3.
40. "Me hallo can la quieta y padfica posesi6n del gozar la misma casa,
el uso de esta agua todos los domingos cuya posesi6n es tan antigua que
habiendo yo estado en ella dace ailos, halle ser en ella antigua y haberla
disfrutado mis causantes en la misma conformidad sin contradicci6n ni
reclamo de otra persona," AGN, Tierras, vol. 933, expo 3, fol. If. Other
examples include AGN, Mercedes, vol. 26, fol. 221f and vol. 83, fols. 95v97r .
41. AGN, Tierras, vol. 13, expo 2; vol. 1 I, segunda parte, expo I; vol.
15 1 , expo 3.
42. Ibid., vol. 151, expo 3.
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43. "Que los naturales de dicho pueblo de Tuchimilco gosen de todas
las aguas de los nacimientos de dicho pueblo sin que para ningun efecto
ninguna persona les impida el usa de ellas para el riego de sus milpas
nopales y frutales [a los] que tienen sus casas dentro de dicho pueblo,"
AGN, Tierras, vol. 79, expo 8, fol. 4r-v.
44. Ibid., vol. 225, segunda parte, expo 2, fol. 48r.
45. Ibid., vol. 534, segunda parte, expo I.
46. Ibid., vol. 187, expo 2, Apaseo; vol. 671, expo 3, San Miguel el
Grande.
47. "No solo en la Provision necesaria para sus personas sino tambien
para el riego de sus siembras y huertas," ibid., vol. 671, expo 3, fol. If.
48. Ibid., vol. 151, expo 3, fol. If.
49. Ibid., vol. 187, expo 2.
50. Ibid., vol. 2II, expo 2, Soledad Etla; vol. 113, expo 2, San Juan
Guelache.
51. Ibid., vol. 356, expo 3.
52. Ibid., vol. 79, expo 8, fol. 4r-v.
53. Ibid., vol. 534, segunda parte, expo I, £01. IV.
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LINCOLN COUNTY POSTSCRIPT:
NOTES ON ROBERT A. WIDENMANN
BY HIS DAUGHTER, ELSIE WIDENMAN
with comments by
BRUCB T. ELLIS

RUNNING through most of the published accounts of New
Mexico's bloody "Lincoln County War" are implications of extraterritorial intrigue-pointers to the beginnings of vague trails
leading beyond the borders of Lincoln County to possible command posts in Santa Fe and even Washington. The trails are
difficult to follow; material for their mapping is for the most part
little more than partisan assertion, secondary inference, and unverified rumor. Unacceptable as hard evidence, its chary treatment
by historians has brought the often repeated charge that the full
story of the war has never been told.
Another, although minor, obstacle to an agreed-upon final assessment of the war has been uncertainty about the roles of some of its
known participants. One such debatable figure is Robert Adolph
Widenmann, whose record as the supporter of the murdered John
Henry Tunstall has assured him his small measure of fame. But
it is a fame not unclouded by doubt.
Historians have not known precisely what to say about Widenmann, although they quote his many letters, reports, and court
depositions at length. The strange mixture of fact and histrionic
fancy in these writings, as well as shadowy areas in some of his
actions both before and after Tunstall's death, make him less easy
to classify than most of his contemporaries. Robert N. Mullin calls
him "one of the most illusive and controversial figures in the Lin-
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coIn County War," and Frederick W. Nolan states that "his actions
and accounts are so contradictory that it is difficult to assess exactly
what his contribution to events was."l
Tunstall himself seems to have liked and trusted Widenmann
fully, his published letters giving little support to Fulton's statement that he may have had reservations about his friend's judgment. 2 Widenmann's place in the estimation of Alexander McSween, Tunstall's business associate and fellow victim in the war,
is ambiguous. On one occasion he criticized Widenmann's "laziness, youthful pomposity, lack of discretion . . . and poking his
nose where it does not belong," and on another recommended him
as a "competent and responsible man who would discharge his
duty without fear or favor."3
Charges that Widenmann was in bad repute in Santa Fe during
the six months or more that he spent there before he joined T unstall in Lincoln have yet to be proved. Scurrilous articles about him
in the Weekly New Mexican of March 23 and 30 and July 27,
1878, seem to be the sole basis for this charge-but the paper, at
that time the loyal organ of the Santa Fe Ring (which it insisted
did not exist), would have had nothing but abuse for anyone alleging the Ring's machinations in Lincoln County, as Widenmann
persistently and vociferously did.
In September 1962 Widenmann's daughter, Miss Elsie Widenman of Stony Point, New York, visited Dr. and Mrs. Adin P.
Brooks in Santa Fe. During her visit she gave to the Museum of
New Mexico a leather briefcase that had belonged to John Henry
Tunstall. It had been in her father's possession for more than half a
century. Also during her visit, at Dr. Brooks' request, she dictated
and signed a brief statement of what she knew or had been told
about those aspects of her father's life that were related to his
Lincoln County experiences. Although she placed no restrictions
upon the use of this statement, its preparation for publication, with
reference-supported commentary, has been delayed until the
present time. Miss Widenman, aged eighty-nine, is still living in
Stony Point. Her brother, mentioned in her statement, is now
dead.
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My father was Robert A. Widenman, who was associated with
John H. Tunstall for several years before the latter was killed at
the start of the events which became known as the "Lincoln
County War."
Widenmann knew Tunstall only about fourteen and a half
months, including two and a half months in Santa Fe and about a
year in Lincoln. Although several variations of his name appear in
the records, of which Keleher says that "Widenmann" is correct, 4
his daughter gives her father's and brother's names and signs her
own with a single terminal n. In 1962 she told Mrs. Brooks that
the family changed the spelling of its name during World War I,
in an attempt to counteract community anti-German hostility. Her
father's predilection for secrecy and the use of firearms (see later)
may have added to the neighbors' suspicions.
.

I was born at Nanuet, Rockland County, New York . .. on
November 20, 1885. There were two older children who died in
infancy. I have one younger brother, born in 1890, A. Robert
Widenman . . . who left home when he was about 15 for
schooling and then because. of his work and later marriage. . . .
My mother died in 1905, and my father and I lived together until
his death at Haverstraw, New York, April 17, 1930. . . . We
lived most of this time at Haverstraw.
While my father never talked to me very much about the events
in New Mexico, I did become aware, in a general way, of the main
incidents and of the persons with whom my father had dealings
during the period he spent in that state. But I have very little
knowledge from him of exact details which would throw much
light on the course of those events. I learned from my grandmother
(my father's mother), who lived in Michigan, a little about the
early times before I was born. My father had been sent to Germany
for his education by his father, who had come from that country.
I believe, but do not remember for sure, that my father first met
young John Tunstall in England or Europe, at that time.
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As recorded by Tunstall, the two young men £rst met in Herlow's Hotel, in Santa Fe, in August 1876.6 In the two and a half
months before Tunstall left Santa Fe for Lincoln on November
5, 18 76, they seem to have become good friends. Widenmann
apparently stayed in Santa Fe for another three months or so and
then went to Lincoln; Mullen says that this was in mid-February
1877.6 According to Fulton, McSween informed Tunstall's father
in a letter dated February 23, 1878, that "[your son] met Mr.
Widenmann in Santa Fe and took a strong liking to him. Mr.
Widenmann being 'hard up' as they say here, John invited him
down to share his hospitality until something turned up. Mr.
Widenmann accepted the invitation."7 On March 23, 1877,
Tunstall wrote his father from Lincoln merely that "my friend
Widenmann has come down to this country. I was very pleased to
· "8
see h1m.
When my father returned to Michigan [from Germany] he was
restless and not content to settle down there and enter business
with his father, who was then in the lumber business and operated
a saw mill and lumber yard. Finally my grandfather bought a
paper mill in or near Atlanta, Georgia, and turned it over to my
father to start him on a life career. But that did not last long and
word came that he had sold the paper mill and left Georgia.

Nolan mentions two different records of Widenmann's birthplace and date, one having it Ann Arbor, Michigan, on June 25,
1852, and the other, his death certi£cate, as Georgia (place unspeci£ed) on January 25, 1852.9 Mullin says that he was born in
Ann Arbor on January 24, 1852, and adds that "when away from
home for some strange reason of his own he attempted to conceal
his family connections and sometimes claimed Atlanta as his
home."lo That he so informed Tunstall is shown by the latter's
letter of August 17, 1876, in which he told his father that
Widenmann was a "Southern American" and in another of April
20, 1877, that Widenmann's parents "are German and live in
Georgia." Tunstall also says in this letter:
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[Widenmann] has a very varied experience he has been engaged in a
banking business, a chemical factory, he held a very nice position in
the Bremen Steamship Co., of New York and has run a ranch in
Colorado for a year and a half, he is a very smart fellow and as nice a
dispositioned man as any man I ever met, he stands six feet and is
very broad, he weighs 175 pounds and he is 25 years old. Should
anything happen to me you will find that he can put you up to all the
points necessary to pick up all my business so as not to lose anything;
you would all like him immensely.u

It is possible that this letter more accurately reflects its writer's
youthful credulity than Widenmann's actual expertise in the
world of business. If Miss Widenman's account of places and time
periods is correct, it would appear that Widenmann adjusted his
background somewhat, to impress Tunstall. Notably missing in
his vita is the Georgia paper mill fiasco. Also, his word to Tunstall
that his parents were living in Georgia differs from Miss Widenman's placing of the family in Michigan when and after young
Widenmann returned from Europe-and when he sold the paper
mill, evidently without parental consultation.
The paper mill episode is not mentioned elsewhere. According
to Keleher, Mullin obtained information that after his return from
Germany Widenmann "lived for some time in New York City,
then drifted West, finally arriving in Lincoln in mid-February,
18 77."12
Tunstall's high evaluation of Widenmann's business acumen
led to his giving Widenmann his power of attorney, which the
latter used after Tunstall's death in an abortive effort to settle the
young Englishman's estate. Both Nolan and Fulton note that his
handling of the matter was disastrous/ 3 the family in England
recovered nothing.
Some time later the family learned that he was in New Mexico
and associated with John Tunstall on a ranch in Lincoln County.
It was thought, hut again I do not know for sure, that father had
invested part of the proceeds of the Georgia mill in the projects
(store and ranch) in which Tunstall was involved.
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There is no evidence that Widenmann made such an investment-or in fact had any money to invest. Tunstall wrote that
when he first met him, Widenmann was "dressed in a very shoddy
suit of clothes, a Hannel shirt and no collar, wretched boots and no
sox"14-which, while suggestive of poverty, is not conclusive; in
New Mexico at that time a mere lack of collar and socks was not a
gauge of a man's financial standing. How he had funded his sixmonth stay in Santa Fe is unknown; as previously noted, McSween told Tunstall's father that Widenmann had been "hard
up." The derogatory New Mexican article of July 27, 1878,
charged that "he 'done' many persons in this place by mythical
remittances from Europe, which of course, never arrived." However, also as previously noted, the two young men were together
in Santa Fe for two and a half months, during which period
Tunstall met and talked at length with several prominent citizens
including his host, the proprietor of Herlow's Hotel, where
Widenmann also stayed. It could be expected that Herlow
especially would have warned Tunstall if Widenmann's reputation in Santa Fe was as bad as the newspaper later asserted. For the
full time of Widenmann's stay in the city, no mention of him or
his alleged misdeeds appeared in the New Mexican. Strangely, the
paper also failed to mention Tunstall's presence, despite the freedom with which he made it known that he had money to invest.
Widenmann's appointment as deputy United States Marshal
for Lincoln County in early 1878, by United States Marshal John
J. Sherman, Jr., was not necessarily a testimonial to his good behavior. No knight in shining armor himself, Sherman later deputized
Lincoln County Sheriff William Brady-whose sheriff's posse had
murdered Tunstall on February 18, 1878. Brady was assassinated
on April I, and then Sherman, after lamenting that for some time
after Brady's death he had been unable to "find a reliable deputy
. . . who will risk his life,"15 appointed George W. Peppin, probably after the latter had been made Linco~n County Sheriff by
Governor Axtell on May 28. It was Peppin's sheriff's posse, supported by Colonel Dudley's troops from Fort Stanton, which on
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July 19 burned McSween's house, killed McSween and three of his
adherents, and looted the Tunstall store.
There is only scanty published mention of Widenmann's short
term as deputy. Regarding one episode, Fulton says that "Widenmann, who had secured an appointment as a deputy United States
marshal, was on the lookout for the Jesse Evans gang."16 This
would have to have been before February 12, 1878, when, warrants in hand, he encountered the gang, and the statement implies
that Widenmann had sought the post on his own initiative. According to Keleher, he was appointed "through his father's acquaintance with German-born Carl Schurz, Secretary of the Interior."17
This need not mean that Schurz dictated the appointment. Widenmann may simply have applied for the post from Lincoln when the
Evans gang was beginning its rustling of Tunstall's stock, and have
offered Schurz' name as a credential. Although unsuccessful in
serving his warrants on the rustlers, Widenmann nevertheless
seems to have conducted his duties with such zeal that he made
himself a nuisance to the Murphy-Dolan-Riley interests, who apparently complained to Santa Fe. The Weekly New Mexican of
March 23,1878, noted that:
This man Widenmann was appointed a deputy United States
marshal by Marshal Sherman to take a company of United States
troops from Fort Stanton and arrest the worst of the band, dead or
alive; unfortunately he failed to do so, and the life of Tunstall ...
has been lost.... He has forfeited the confidence of Marshal Sherman and all good men here, and has been removed from office.

Widenmann's removal, capitalized by Governor Axtell in his
biased "Proclamation to the Citizens of Lincoln County" of March
9, 1878, was temporary. The Cimarron News and Press of April 4,
1878, as quoted by Fulton, reported that "Mr. Sherman, learning
the facts, reappointed Widenmann."18 The reappointment must
have been made after March 9 and have been of short duration, for
as noted above, when he died on April I, 1878, William Brady was
both sheriff and deputy United States Marshal.
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My grandfather learned from newspaper accounts of trouble in
Lincoln County, and later was informed (I am not sure how) that
father had been killed. Some months later, one stormy night, my
father walked into my grandmother's home in Whitmore Lake,
Michigan. He was dripping wet and had nothing with him except
one small parcel, and apparently no money. At that time he told
her that he had a few personal belongings belonging to Tunstall
and that he wanted to take them to the Tunstall family in England;
that he wanted to give the family a personal report of how John
had lost his life in New Mexico, as he had been near by at the time
he was killed and could give such details as would be of interest to
the family . My grandfather was then dead and had been swindled
out of his lumber business shortly before his death, so my grandmother had very little and could not finance a trip to England for
my father. He worked for some time, probably in or near New
York, and when he had accumulated enough, he went to England
to report to the Tunstall family and turn over to them the few personal articles he had brought from New Mexico which had belonged
to John. I do not know why the leather case (which my father
called a saddle bag) was not taken to England along with the other
few articles.

Widenmann must have obtained money for his fare to London
without having to work "some time" to accumulate enough. Including his stopover in Michigan, his journey from New Mexico
to London was accomplished in three months or less.
What "personal articles" of Tunstall's he may have had is conjectural. Nolan states that the J. H. Tunstall letters, diaries, and
photographs used in his book had been saved by Mrs. McSween
from the looting of the Tunstall store in Lincoln. 19 Although there
is no record that she turned these over to Widenmann for transmittal to London, she may have done so; she was in Las Vegas,
New Mexico, on October 18, 1878, and on that date wrote to Tunstall's father that Widenmann had left Las Vegas for "Washington
City and your place some days ago."20 It is not certain, however,
that she met Widenmann in Las Vegas. (It also is not certain that
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Widenmann stopped off in Washington, D.C., on his way from
Michigan to London. If he did, he may thus have been able to
acquire his steamship fare, from Schurz.)
When the McSween tragedy occurred Widenmann was in
Mesilla and evidently did not return to Lincoln before leaving New
Mexico, via Las Vegas, forever. From Mesilla he wrote to Tunstall's
father that "your dear son's effects and trinkets, which I had
gathered together to bring to you, have been stolen, as also everything I had, even to my clothes."21 He thus may have taken Tunstall's briefcase with him to Mesilla, and possibly also Tunstall's
Colt revolver, which later was in the possession of the family in
London.
My father was not well received by the Tunstall family. I was
told by my grandmother that they blamed my father for having
persuaded John to leave England and go off to the wilds of New
Mexico, and said that if it had not been for my father their son
would have been safe at home in England, and alive.
The family in Michigan, long after the event, may have settled
upon this satisfactorily simple explanation of a matter which they
never understood, and about which their son was uncommunicative. What basis there may be for Keleher's statement that "Widenmann failed in efforts to get John Partridge Tunstall in London to
advance him money for promotional schemes"22 is unknown. He
seems, at first at least, to have been "well received," as is shown by
the elder Tunstall's letter of January 10, 1879, to the Marquis of
Salisbury, announcing Widenmann's arrival and his readiness to
testify before the British Foreign Office. 23 Nolan states his inability
to substantiate charges that "Widenmann was eventually kicked
out by the J. P. Tunstall family."24
My father returned to N ew York, and not long after was married
and then the children began to come along. They lived for a while
in Brooklyn, and then moved to Nanuet in the suburbs because of
the ill health of one of the older children, who later died.
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This conflicts with Keleher's statement that after Widenmann's
marriage in Philadelphia in 188 I, he "thereafter lived in Ann
Arbor, where he was associated for a short time with his father in
the hardware and general merchandise business."25 According to
Miss Widenman, as has been noted, the elder Widenmann had
died before his son visited the Michigan home in I 878 on his way
to London. Mullin, too, says that "following his visit with the
Tunstalls in England he again returned to Ann Arbor."26 If he did,
and if Miss Widenman's account is to be credited, his stay in Michigan must have been short.
By the time I was old enough to have an interest in such things,
the events of Lincoln County were less important to my father than
current happenings related to his various jobs and enterprises. He
often changed his work, doing one thing and then another. At one
time, I believe, he was associated in some enterprise with or for
Mr. Carl Schurz, who had been Secretary of the Interior at the
time of the Lincoln County War, and who had been a close friend
of my grandfather. By the time I was old enough to want to know
about these things, my father would not talk about them. I was
never quite sure why. But while he talked very little, I do know
that they continued to in~uence his life and that he was continuously and constantly aware of the shadow they cast. He had
had high respect for John Tunstall and I suspect had probably been
closer to him than he had to almost any other person. John's death
was felt and regretted by my father as long as he lived, and he often
referred to him in glowing terms. He also spoke favorably of Dick
Brewer, another of those associated with Tunstall, and who was
later killed. He always respected Carl Schurz, but was very bitter
about S. B. Elkins, who was in some way connected with the deals
for selling stolen or poor quality beef to the Indian Agency.

Miss Widenman's recollection of her father's bitterness towards
Stephen B. Elkins is of interest. Elkins' name appears but seldom
in surviving Lincoln County War records, most often in allegations
made by Montague R. Leverson, self-appointed champion of the
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Tunstall cause and violent critic of the Santa Fe Ring. Although
most of these are charges of pressure exerted by Elkins, in Washington' against the Tunstall-McSween operation and an investigation of Tunstall's murder, in one instance (reported at secondhand)
Leverson links Elkins with a Mescalero Agency beef contract. 21
Much more prominent in the records, including Widenmann's
own angry letters from New Mexico, is the name of Thomas B.
Catron, Elkins' long-time associate. Catron's exact part in Lincoln
County affairs is still a matter of dispute; most of his early files
were destroyed when his Santa Fe law office burned in 1888.
Westphall, using records that escaped or postdated the fire, tends
to be exculpatory in his assessment of Catron's involvement. 28 On
the other side, there is no lack of accusation that his involvement
was major, but data on the matter are inferential rather than precise. Keleher writes that although "no man was better acquainted
than Tom Catron with the details of the so-called Lincoln County
War . . . [he] preferred not to reminisce."29
He also preferred, evidently, that no others reminisce. In 1892,
according to Westphall, he asked Elkins, then Secretary of War, to
have the United States Attorney General in Washington keep
under cover a report made during the Lincoln County troubles
which might reflect adversely upon his actions at that time. Elkins
assured him that this would be done. In the following year, Catron
asked Elkins to find the report and destroy it. so
Widenmann apparently believed that for reasons of his own
Elkins, too, wanted the Washington files sanitized. Nolan states
that in a letter to his sister in 1927, Widenmann confided that he
once considered writing a full account of the war, and had discussed the project with Carl Schurz. But
Schurz told me that most of the records appertaining to the case in
the War Department as well as those of the Dept. of Interior and the
Bureau of Indian Affairs had been removed by the Secretary of War
in the term of President Gar6.eld, [Stephen] Elkins.... I must add
to the above that until the Cleveland administration came in Schurz
and I were under a close system of espionage [as] we well knew, arid
had we made any move, we would have undoubtedly been put out of
the way.S1
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In this letter, Widenmann was in error on at least one point:
Elkins was not in Garfield's cabinet, but had been made Secretary
of War by Harrison in 1891 as a reward for securing the latter's
nomination for the 1889-1893 presidential term and successfully
managing his campaign. Although he had left New Mexico in
1877 to become a wealthy and politically powerful figure in Washington, he continued his important western land grant, mining, and
banking interests, in some of which he and Catron were closely
connected. In 1879, Leverson accused him of still being "the brains
of the 'Santa Fe Ring'."32 He died in 191 I. An editor's note
appended to Nolan's quotation of Widenmann's 1927 letter,
quoted above, states that "recent investigation by Victor Westphall
indicates that many of Elkins' papers were destroyed by his family."
Carl Schurz, as President Hayes' reform-minded Secretary of the
Interior, was detested by members of the Santa Fe Ring of the war
period. It was on the basis of reports sent to him and others sent
direct to Hayes by McSween, Widenmann, Leverson, Indian
Agent Godfroy, Special Investigator Angel and, on other New
Mexico matters, Frank Springer, that Ring-connected Governor
Axtell was ousted. Godfroy quit his post under pressure, and after
Axtell's successor, Governor Lew Wallace, took office and sent in
additional reports, District Attorney Rynerson was not reappointed.
Shortly after Axtell's replacement by Wallace, United States
Attorney Catron resigned.
After leaving Washington in 1881, Schurz moved to New
York City and continued his ardent championship of civil service
reform. He supported Cleveland and opposed Blaine (whom
Elkins had helped nominate) in 1884, and continued his support
of Cleveland in opposition to Harrison (Elkins' nominee) in the
presidential campaigns of 1888 and 1892. Thus Schuri actions
after he left office would not have lessened the antipathy to him
by Elkins (and Catron) because of his earlier role in the Lincoln
County War. Schurz died in 1906.

I do know and well remember that for many years my father
lived in fear of his life. He said he knew too much about things
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and about who was to blame for this and that, and that the surviving members of the Dolan-Murphy gang were still after him as they
sought to protect the reputations of persons who later had become
very in~uential. I remember quite well that for many years my
father was always armed. He carried a six-shooter and used to practise the quicle draw and shooting at a target in the shape of a man.
In fact, he also taught me and my brother to handle guns and to
shoot accurately. My father would never sit at night near a lighted
window or allow his silhouette to be seen at a window or door when
it was dark outside. It was not until after Elkins died (about 1913)
[ I 9 I I J that he said he no longer felt fear of retaliation and stopped
carrying his gun at all times. I never knew just why he feared
"them." All he said was that he knew too much and that "they"
wanted to shut him up for good. Part of his reticence about talking
of those early events, I had always felt, was due to his feeling that
his survival hinged on his keeping still. I do know that he often
saw or corresponded with Carl Schurz about those matters. At one
time, we, at home, tried to get him to write out all these things, and
he did make a start, but later abandoned the effort, possibly after
conferring again with Schurz.

The simplest explanation for Widenmann's thirty-three-year
obsession with skulking pursuers and the "quick draw" would be
that it was a case of sheer dramatization-a compulsion to inject
some remembered Lincoln County excitement into what would
otherwise have been a rather dull life in Haverstraw, New York.
Other reasons for his reported phobia which might be suggested
seem less plausible.
According to the record, he had occasionally been in real danger
in New Mexico and had been badly frightened. Keleher surmises
that "he was not a fighting man in any sense of the word," and that
at the time of Tunstall's assassination he was "pretty much of a
'scared kid' ."33 Later, during his three and a half months in hiding,
John Middleton's advice to him not to return from Mesilla to
Lincoln because "I don't want you to go like poor Tunstall and
Mc[Sween] has gone"34 could have done nothing to ease his mind.
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No matter how vivid it may have been at the time, however, this
fright should not have kept him trembling for more than thirty
years.
Alternatively, if it was the danger of a lethal follow-up by "them"
because he "knew too much" that worried him, one wonders what
knowledge he could have carried with him from New Mexico, beyond what he and others already had proclaimed, that would have
made him a marked man until 191 I, when Elkins died. Tunstall
and McSween had openly charged the Santa Fe Ring with criminal
action in Lincoln County. But they had been murdered not to
"shut them up for good" because of what they knew about the
Ring, but basically (with some irrational trigger-fever factors involved) to remove them from the scene as a matter of business
expediency. Widenmann, as a minor factotum in the TunstallMcSween enterprise, was no real commercial threat to the MurphyDolan-Riley interests, however annoying he may have been.
Far from being "after him," the "surviving members of the
Murphy-Dolan gang" evidently took no interest in him after
he left New Mexico. Murphy died at about the time he left. Dolan,
finished as a trader but still enjoying Ring approval and support,
died twenty years later, his passing noted in a long, eulogistic
obituary in the Daily New Mexican of March 2, 1898. Riley,
emerging from the war in better shape than Dolan, survived as a
successful Colorado stockman until 1916, his frequent visits to
New Mexico receiving laudatory notices in the New Mexican.
Miss Widenman's statement that her father once started to
"write out all these things" but never completed the attempt leaves
the matter of his memoirs a bit hazy. Nolan mentions and quotes
from but does not locate "an account written in later years by
Robert Widenmann of the troubles which developed between the
two factions."35
My father had a small trunk in which he kept personal articles
and some clothing. This he always kept locked and I never saw
the contents until some time after his death in 1930. It happened
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that some years before he died I moved to a new house and my
father went with me. This house was small and we had stored some
furniture and several old trunks in the barn of the house we had
vacated, with the permission of the new occupants. Father's old
trunk was one of those stored there. After his death I went to sort
out the furniture I wished to keep and found that trunk. I was
surprised to find the lock was broken, so I could open it easily, as I
had before known that father kept it locked. I found in it two items
which are of interest now. One was a piece of brown wrapping
paper all folded and with a string which had been used to tie it up.
It was labeled in my father's handwriting: "My New Mexico
papers, to be destroyed at my death." But the wrapper was empty
and no papers or documents found in the trunk. I do not know
whether my father had at some time gone to the barn and broken
open the trunk and removed the papers, or if someone else had
stolen them. But why remove the papers and leave the wrapper
and string? The other item of interest was the old leather bag, a
sort of travelling secretary or dispatch case, with a brass plate
labeled: "John H. Tunstall, 1869." I have kept this bag carefully
ever since, and know that it was something that my father had had
for many years and was probably among the few things he had
brought from New Mexico, although I cannot swear to that as that
was before I was born. I have talked with my brother about what
to do with it, and we both agree that it ought to be in some museum
concerned with New Mexico history. I therefore brought it with
me from N ew York on my current visit in the West, and am
offering it to the New Mexico Museum at Santa Fe . ... There
is nothing else of my father's which I have which I am reasonably
sure he used in those early days. He did carry guns and had a saddle
and used a horse when I was young, but I think those were items
he had acquired in New York after the New Mexico events. My
grandmother had told me that when my father showed up on his
return from New Mexico he had only one small hand parcel containing mainly things which had belonged to Mr. Tunstall, and I
believe that this leather bag was part of that parcel, although I do

228

NEW MEXICO HISTORICAL REVIEW L:3 1975

not now remember that my grandmother had speci~cally mentioned
it, nor do I recall that my father ever actually told me how he happened to have it.
(signed) Elsie Widenman

As Miss Widenman states, her narrative adds little to what has
already been published about events in Lincoln County while her
father was there. It does supply details on her father's life both
before and after his New Mexico sojourn which either differ from
or are missing in previously published accounts.
These details hardly change-in fact may serve to underscorethe doubtful characterization given Widenmann by recent writers.
That for most of his seventy-eight years he held a private view of
life that prevented his ever becoming a pillar of society seems evident in his early restlessness and unwillingness to "settle down" in
Michigan, his reportedly poor showing in Georgia (the facts of
which are unknown, however), and later his frequent changes of
work, "doing one thing and then another." He had been uncommunicative or evasive with his family in Michigan, and probably
misleading with Tunstall. The one solid plateau in his career
seems to have been the year in Lincoln when his fortunes, joined
to Tunstall's, looked promising. Although his loyalty toTunstall
both before and after the latter's death appears to have been sincere (the two young men had many things in common, including
a tendency towards hyperbole), how much that was influenced by
a sense of opportunism is a question.
He obviously valued his relationship with Carl Schurz. Mullin
says that Widenmann's letters to Schurz from Lincoln County
"carried considerable weight" because of Schurz' friendship with
Widenmann's father. 36 There probably was more to it than that.
Schurz, in Washington, badly needed all the information he could
obtain from New Mexico, and Widenmann, despite his nervousness, was a good observer and an effective writer, with a gift for
succinct statement when not discussing his own real or supposed
perils. Some of the most telling passages in his letters, reports, and
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newspaper articles are not self-serving, but reveal a capacity for
clear perception of, and moral outrage at, iniquities directed more
at others than at him.
Widenmann's postwar contacts and correspondence with Schurz,
mentioned by his daughter, do not appear to have left any mark on
history. It is likely that on Schurz' part the continued contact
was a matter of tolerant understanding, and on Widenmann's an
unwillingness, or inability, to admit that what had so concerned
him and Schurz in far-off New Mexico and given him importance
in his own and others' eyes had died with the last gunshot of the
Lincoln County War.
Tunstall may have well summed him up when he wrote of him:
"Widenmann's leading traits are obstinacy and contrariness; he will
hold a point longer and fight harder to keep it than any man of his
age I ever met."31
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DUTY IN THE DISTRICT OF NEW MEXICO:
A MILITARY MEMOIR

ANDREW WALLACE

I

T WAS four hundred and two miles by railroad from Fort Leavenworth, headquarters of the Department of the Missouri, to Fort
Wallace, Kansas, but from there the only public conveyance to the
District of New Mexico was the stagecoach that followed the Santa
Fe Trail. It was nearly four hundred more miles to Santa Fe, and it
required eighty hours of continuous travel for men or maiP At
about ten o'clock in the morning of June 15, 1869, Lieutenant
Colonel August V. Kautz departed from Fort Wallace by stage.
The weather was dry, bright, and clear, and the colonel was fortunate to find only two other passengers in the big westbound
Concord coach. It was more fortunate for us that Kautz, for the
next thirty-four months, kept a diary of his experiences in the land
of poco tiempo, an unexcelled memoir of one high-ranking officer
on the frontier. 2 These personal writings, as well as contemporary
official correspondence and reports, provide insights into several
aspects of army life in the post-Civil War Southwest, and furnish
the material for a case study.3
Born in Germany in 1828, but reared in Ohio, Kautz graduated
from West Point in 1852 and was sent to the Pacific Northwest
where he served until the outbreak of the Civil War. His wartime
experience included cavalry duty in McClellan's Peninsula campaign and command of the cavalry division in the Army of the
James. He was brevetted to major general. After the war he served
on General Sheridan's staff in New Orleans, and was on Reconstruction duty with the 34th U.S. Infantry in Mississippi. There
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his wife died in 1868. After a six-month leave, and the disbandment of the 34th Infantry, he was appointed lieutenant colonel of
the 15th Infantry and ordered to the District of New Mexico. 4
Kautz had been keeping a diary since cadet days at West Point,
though his entries during the war are disappointingly sparse.
Doubtless the loneliness of his tour in New Mexico encouraged extensive recording of daily events, no matter how insignificant at the
time.
There is remarkably little understanding of army life, aside from
Indian campaigns, in the post-Civil War Southwest. As military
historians conclude that we have no functional heritage from the
"old army," and that there was no important influence on civilian
society, social historians apparently have assumed there is little
worth investigating. Popular writers have focused on the dramatic
events and unusual characters, not without accuracy, but with the
effect of diverting attention from the real nature of army life. As for
the television tube and movie screen, they have consistently misrepresented the army as a giant blue monolith, single-mindedly
pursuing Indians from horseback and dwelling in neat little
stockaded forts ruled by bumbling Colonel Blimps. While some
writers have begun to dispel that illusion, it is hoped that this study
will help illuminate the New Mexican scene.
The stage that carried Kautz from Fort Wallace passed into Colorado Territory over a treeless, cheerless prairie. A passenger got out
at Cheyenne Wells. Once south of the Arkansas River it entered
higher, hillier country with snow-crowned mountains in view. The
town of Trinidad, where the coach boarded two more passengers
whose presence would make the journey through Raton Pass uncomfortable, was reached at midnight of the second day.
Near dawn of Thursday they reached the station and hotel kept
by "Uncle Dick" Wootton at the foot of the pass. It was too early
for breakfast, so after boarding another passenger, they began the
slow trip through the 7,8oo-foot defile. The descent was "rapid and
rough, and at half past six we reached Red River where we obtained a miserable breakfast."5 From the Red to Cimarron Creek
was a rich agricultural district, especially Maxwell's ranch. They
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had lunch at Rayado 6 and drove on to Fort Union where Kautz left
the stage at dusk.
He was reluctant to report immediately at district headquarters
in Santa Fe. His regiment was marching slowly across Texas, not
scheduled to arrive in the territory until the end of August. 7 Besides, he was beginning to feel bad with a sore throat and head cold.
Fort Union, largest military post in the district, was commanded by
a wartime acquaintance, William N. Grier, colonel of the 3rd
Cavalry.s Kautz decided to accept Colonel Grier's hospitality and
to stay the weekend. Next day, after touring the post and gargling
Mrs. Grier's concoction of vinegar, salt and chili piquins, Kautz
left with Grier and John C. Dent, the post trader, for Las Vegas,
twenty-five miles south. 9
Kautz and his companions spent Saturday and Sunday at the
Exchange Hotel. In addition to the usual diversions of an army
town, Las Vegas had some hot springs in nearby Gallinas Canyon,
famous for "their efficacy in relieving rheumatism and chronic
syphilitic complaints."lo Kautz visited the baths on Saturday and
found them "very extensive and some of the pools are not in use at
all, and some fine ones are used only by the poor and unfortunate,
have no improvements, the water being collected in holes, dug out
of the earth.... The springs are very badly kept at present by a
crazy kind of Frenchman." That evening he felt so much improved
that he accompanied Grier to a baile in town. Next day he "found
the bath much more agreeable" and on Sunday evening the three
pleasure seekers "met several young ladies of Spanish descent."
Kautz noted that, "The gentlemen sat up and had music in the
hotel until after one o'clock," but before dawn of Monday, June 21,
he quietly left his sleeping friends to board the'stage for Santa Fe.
Late in the afternoon he walked up to Fort Marcy on the outskirts
of the city to call on the commander of the Military 9istrict of
New Mexico, Colonel (Brevet Major General) George Washington Getty. Next morning, well and refreshed, he returned for his
orders.
In 1869 it was necessary to maintain ten military posts in New
Mexico and southeastern Colorado, with more than two regiments
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of regular army troops, at times as many as 1,800 officers and
men. l l This command was officially termed a "district" of the Department of the Missouri, but it always required a commander of
considerable rank and experience. 12 General Getty informed Kautz
that he was to take command of Fort Craig on the Rio Grande until
the 15th Infantry arrived in the district, when he would probably
be assigned to Fort Stanton. The present commander at Craig, so
Kautz learned, was Cuvier Grover, lieutenant colonel of the 38th
Infantry,13 a Black regiment soon to be consolidated with the 24th
in Texas pursuant to the army reorganization act of March 1869.
Kautz quickly prepared for the five-day journey he would make
with the district paymaster, Major Frank Bridgeman. First he drew
his own pay on Thursday, which happened to be S1. John's Day.
He observed that it was celebrated by the Santa Fe citizenry who
"rushed about town on their horses at full speed flourishing a dead
chiken or two, in a manner that became drunken men better than
people in their full senses."l4 The paymaster's party included
Bridgeman's clerk, two wagon drivers, a Mexican servant, and an
escort of five infantrymen. They had a six-mule light wagon for the
troops and a four-mule ambulance for themselves. The escort was
very important, for Bridgeman carried one hundred thousand dollars to pay the garrisons in southern New Mexico.
The escort wagon departed Santa Fe at nine A.M. on June 25,
and the ambulance with Kautz and the others got underway about
a half hour later on the road to Albuquerque. They reached Algodones the first day, and the second evening they camped at the
"fine farm" of Santiago 1. Hubbell, south of Albuquerque and
six miles north of Isleta Indian pueblo. 15 Hubbell's farm was, so
Kautz noted, "the first civilized looking place since we left Santa
Fe." Don Santiago "entertained us hospitably and insisted on our
going into the house." On the evening of the 27th, they stayed at
the government forage agency at Sabinal, and the next night found
quarters with the forage agent at Socorro. 16 Forage agencies were the
nineteenth-century equivalent of automotive service stations, maintained by government contract to assure continuous supplies of hay,
wood and grain. 17
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Kautz and the paymaster's party approached Fort Craig about
four P.M. on Tuesday, June 29. The first distant view they had of
the military post was from the northwest across parched brown
rolling hills. The fort had been constructed in 1854 on a gentle
slope that led eastward to the Rio Grande, a mile away. Beyond
rose the dark profile of Contadera Mesa. A low adobe wall or
earthen rampart three hundred yards long nearly hid the squat,
one-story buildings. In the north side was a gate that led through
the elongated guardhouse, opening onto the parade ground. In
1869 the post was garrisoned by one company each of the 3rd
Cavalry and the Negro 38th Infantry.18
As Colonel Kautz dismounted from his ambulance by the post
adjutant's office, which stood just inside the gate to his left, he
could look across the parade to the stables. Along the walls on
either side stood rows of buildings predominantly of adobe with
white porticos. Facing him were two sets of officers' quarters and,
at the far end by the foul-smelling stables, two hospital buildings.
On his right across the parade were two barracks, one for white
troopers and another for colored soldiers, with a lofty flagstaff
between. Kautz was to learn that each barrack was really a complex
of rooms: two dormitories, a kitchen, a mess hall, non-commissioned officers' quarters, laundress' room and storerooms, all arranged around a placita. Directly to Kautz' right in the west corner
of the walled fort was a third set of officers' quarters reserved for
the post commander. 19
Major Bridgeman and his clerk hurried their strongbox into the
adjutant's office while Kautz was received by Colonel Grover. After
directing the servant to remove his baggage to Grover's quarters,
Kautz walked out of the fort with the colonel to the store of the
civilian post trader, William Wardwell. At most western outposts
the sutler's establishment was the general store, post office, delicatessen, recreation hall, and officers' club combined under one roof.
Kautz and Grover on that warm afternoon took a glass of wine with
Mr. Wardwell, a former officer in the 1st California. Volunteer
Cavalry, who had taken his discharge in New Mexico in 1865.20
The post commander's house, unlike the other quarters, was of

236

NEW MEXICO HISTORICAL REVIEW L:3 1975

stone, plastered inside and out, with a gypsum Boor. A portico
whitewashedand supported by wooden columns extended the entire
length of the east side. Basically the building consisted only of two
large bedrooms separated by a wide entry hallway. There were in addition a small servant's room, a dining room, and a spacious kitchen.
Each room had a fireplace and large windows shaded by the portico.
The Grovers had no children and were scheduled to depart soon, so
the colonel gave Kautz one of the bedrooms instead of crowding him
into the other officers' quarters. Kautz still hoped for a reprieve even
from this. "General G. cannot leave for two weeks yet," he confided
to his diary that night, "and in the meantime I can amuse myself as
best I can, which at such a post as this is no great privilege." Grover
remained four weeks, and Kautz lived in that house over three
months.
By the time Kautz took charge of Fort Craig on July 19, he had
set a pattern of daily routine interrupted only by special visitors and
frequent dust storms. 21 The Grovers departed on July 27. Thereafter Kautz' only companion was Captain Charles N. W. Cunningham, a bachelor who commanded Company D, 38th Infantry, and
apparently shared the C. O.'s house with Kautz. The other officers
were married but occasionally invited Kautz to their quarters. 22
Each morning Kautz stood reveille, signed the morning reports, and
retired to his quarters for breakfast. He studied a program of Spanish language lessons for an hour, then read until lunch time. In the
afternoon he played billiards in the sutler's store with some of the
officers, usually Captain Cunningham. For exercise he tried always to ride out on horseback in the evening, perhaps down the
river to the ford where Confederate General Sibley's army of
Texans had crossed in 1862, or sometimes north to the village of
San Marcial. After supper he retired to read and write. An indefatigable correspondent, he might continue letter writing through
the next morning. Some nights he visited the married officers; there
were whist and chess games at least once a week, and Mr. Wardwell sometimes had the officers in for cards. Kautz usually retired
about nine, first always taking a few minutes to record the tedious
day in his diary. He thus summed up the ennui of life at Fort
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Craig: "The same reveille sounded as usual, the same calls, and
the [retreat] gun. Went through the same course of [Spanish]
study and reading and billiards and ride in the afternoon." The
days wore into September.
On September I, several visitors stopped at the fort, including
Lieutenant Charles E. Drew, "formerly of the 34th Infty. who
turned up as the Agent of the Gila Apaches."23 September 4 was a
payday and the occasion for merrymaking among the bachelor
officers. While Kautz had supper with the post quartermaster,
Cunningham and his friends had a "jovial time." They threw a
baile at San Marcial and Kautz went to see it. "The young gentlemen from the post were soon beyond discretion," Kautz lamented,
and he returned at midnight. The next day was routine for Kautz,
but as he retired for the night, he noted that "Capt. C. & his guests
are still enjoying themselves in what they consider no doubt is a
very rational way. They have been drunk for two days now."
Drew departed on the 20th for Fort McRae, a small post downriver near Canada Alamosa where the Apaches who had chosen
peace were being concentrated. On the 28th Drew was back again
and drinking hard, and Kautz recorded that he missed "the society
of a better class which seems to have departed from the Army." The
following day, however, an unusually intelligent and sober young
man arrived by stagecoach. He was Lieutenant John Gregory
Bourke of the 3rd Cavalry, destined for duty with Company E. The
new officer, Kautz discovered, could converse for hours about the
Indians, the late war, Mexico, history, and literature.24 Shortly
Bourke obtained for Kautz the second volume of William Prescott's History of Mexico which the post library lacked.
Kautz expected his regiment every day after the £rst of October.
Meantime he received from General Getty the order that detailed
the imminent troop changes, specifying Kautz to take command of
Fort Stanton whenever he was relieved at Craig. At last on October
4, "The arrival of Gen. Shepherd with his command about ten
0' clock interrupted my usual routine. The command went into
camp, just outside southwest of the fort. The GenI. took up his
quarters in my house and dined with us." "Gen. Shepherd" was
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Oliver 1. Shepherd, colonel of the 15th Infantry and a veteran of
the Mexican War, who was approaching retirement. His general's
star was a brevet for gallantry in the Civil War battle at Stone
River, Tennessee. 25
Colonel Shepherd described the regiment's adventures in Texas
and told his second-in-command that they had had "a very successful march" from Austin to Fort Bliss and up the Rio Grande. On
October 5, the Black soldiers of the 38th Infantry moved out of the
fort to camp in the open, so the 15th's headquarters and Company
K could occupy their new permanent quarters. Captain (Brevet
Major) Frederick W. Coleman, who commanded Company K,
invited Kautz to share his quarters, as Shepherd was moving into
the post commander's house.
The crisp, sunny morning of October 7, 1869, was hazed with
dust and enlivened by martial noises as three companies of the 15th
Infantry broke camp and fell in, to march northward to Albuquerque. There, two companies would take the road west to Fort
Wingate, and the third faced a still longer march through Santa
Fe and on to Fort Garland. The bulk of the regiment, eight companies, had been distributed to posts during the march into New
Mexico. The remaining one hundred and thirteen officers and men
of the 38th Infantry prepared to begin their march to Texas in the
afternoon. Each company had its baggage wagons handled by
teamsters, most officers were mounted, and additional animals
followed the columns. In all, there were nearly four hundred departing troops with civilian employees and the families of noncommissioned officers. The fort's new garrison and civilians from
San Marcial watched them go. It was probably the largest crowd to
assemble at Fort Craig since the Battle of Val Verde was fought
nearby in 1862..
On October 12., Colonel Kautz, with a small escort and two light
wagons to carry water kegs and his baggage, proceeded south from
Fort Craig across the Rio Grande through the village of Paraje. The
first day out he was accompanied by Lieutenant Thomas Blair, the
regimental quartermaster, who returned to the fort next morning.
Kautz and his escort took a little-used trail through the San Andres
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Mountains to Tularosa. Four days later, tired and gritty with
alkali dirt, Kautz reached Fort Stanton. Like Craig, it was a twocompany post but more important in the scheme of frontier defense. It was on the Rio Bonito, a creek that rises on Sierra Blanca
Mountain fifteen miles west of the fort and runs generally northeast to join the Rio Hondo twenty miles away. Although the site
is 6,235 feet above sea level, Capitan Mountain to the northeast
towers over ten thousand feet and is only fifteen miles distant. The
post had been established in 1855, abandoned on the outbreak of
the Civil War, and then continuously garrisoned-first by volunteers, then by regulars-since October of 1862. 26
The country surrounding Fort Stanton was sparsely settled by a
few Anglo and Mexican families who sought a precarious livelihood in stock raising and mining. The mountains were well timbered, the woods full of game, and the creeks teeming with trout.
"The country . . . reminded me of southern Oregon," observed
Kautz. 27 The official description noted that, "The region is known
as Apache country, which tribe is in open hostility."28
In I 863 more than four hundred Mescalero Apaches had surrendered and been confined to the Bosque Redondo with the
Navajos. The two tribes were incompatible and the Mescaleros had
drifted from the Bosque reserve in 1864 and 1865, as much because
of antagonism of the Navajos as the poverty of the land. During
the three years that followed the Civil War, while volunteer soldiers were sent home or discharged, the impoverished Mescalero
Apache bands had kept up continual depredations. The garrison
at Fort Stanton was maintained to curb them. 29
Complete protection could ultimately be afforded when the
Indians were permanently settled on definite reservations. The
task of selecting, organizing, and administering reserves had been
assigned to the Office of Indian Affairs, an arm of the Department
of the Interior. But the Indian Office was moving slowly in 1869;
few reservations had been selected and fewer organized. Scarcely
any civilians could be induced to accept agencies, and army officers
were frequently detailed to look after them.
Mounted scouting expeditions were an indispensable means of
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ORIGINAL DRAWING BY ANDREW WALLACE
AFTER A MAP IN THE NATIONAL ARCHIVES

The map is based on a topographic sketch of the Ft. Stanton
military reservation with a plat of the post made sometime between
1870 and 1872. On February 27, 1872, a copy was signed at Ft.
Leavenworth by Lt. Edward H. Ruffner, Chief Engineer of the
Department of the Missouri. Another copy, used by the author,
was made in 1877 for the Judge Advocate General ("Mil. Reservation of Fort STANTON, N.M., Surveyed by order of Major
General George W. Getty, Commanding District of New Mexico,"
RG 153, National Archives). The anonymous surveyor apparently
did not record the building uses noted here. This information had
to be derived from documents cited in notes 26 and 50, and from
a report on buildings filed by the post quartermaster just before Col.
Kautz took command (Lt. Royal E. Whitman to Deputy Quartermaster-General, Dept. of the Missouri, July 24, 1869, RG 92,
National Archives). The course of Bonito Creek and the trace of
the bluff above was copied from a map of the present day Ft.
Stanton dated 1961. At the time of the author's visit in 1965 the
head of the then tuberculosis sanitorium stated that one of the
original barracks survived as an administration building. It is
numbered "4" on the map. The structure labeled "sutler" on the
1872 map is presumably the original store of L. G. Murphy & Co.
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obtaining timely information about Indians, as there were not
enough soldiers to man a line of picket posts and the forts were
isolated. Fort Stanton was over two hundred miles from Fort Selden
to the southwest, and it was two hundred and fifty miles from Fort
Davis, Texas; there was no telegraph line to either point. Only
alert, inquisitive patrols could keep a post commander informed of
the disposition and whereabouts of the Indians.
To accomplish its purpose, Fort Stanton was garrisoned by Company I, 15th Infantry, and Company F, 3rd Cavalry. The mean
strength, month to month, was only one hundred and eleven officers and men; but owing to the healthy climate, most of them could
be counted as effective at any time. 30 The cavalry company, obviously, was the principal force available for scouting, but the infantrymen might be included in an expedition if riding mules were
available or if replacements for horse soldiers were required.
The officers of Colonel Kautz' little command were an assorted
lot. Three of them, including Lieutenant Howard B. Cushing, in
command of Company F, were former enlisted men from the
Union Army. Second Lieutenant Franklin Yeaton of Company F
was the only West Point officer at the fort other than Kautz, and
Yeaton, who had graduated from the Academy in June, had had no
prior service. Lieutenant Casper H. Conrad held command of Company I pending arrival of Captain Chambers McKibbin, who was
on leave in Indiana. They came from Wisconsin, New York, and
Pennsylvania. 31 They were, in Kautz' private estimation, "opiniond ".IIId'Iscrete. " Kautz' I
ate,
c osest
d ""seIf-con fid ent, " ".Ignorant,"an
friend at the fort was soon the post doctor, or "assistant surgeon"
with captain's grade, as he was carried on returns. He was Dr.
Joseph R. Gibson who held the brevet of lieutenant coloneP2
The non-commissioned officers must remain regrettably unknown and nearly anonymous. There must have been, however,
several capable leaders in their ranks, such as Company F's first
sergeant, John Mott, and the post sergeant major, J. c. A. Warfield.
They formed the muscle and sinew of the fighting troops, yet today
they are mostly names on muster rolls. Kautz preserved the notion
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that gentlemen were found only under shoulder straps and scarcely
mentioned enlisted men in his diary.
The society at Stanton was more male than usual at army posts,
for Kautz was a widower and none of the officers had families except Lieutenant Charles E. Slade, post adjutant and quartermaster.
He had married in Texas the previous spring,
on an acquaintance of twenty-four hours, and a month after started
with his regiment for this territory. He is but a Second Lieut. and
consequently short of means and liable to be greatly inconvenienced
on account of his wife. He will probably discover that matrimony is
not one of the wisest things a 2nd Lieut. can do.

In mid-November he was granted leave to fetch his wife. s3
Nor were there any civilian settlements of importance near the
fort. Placitas was a poor Mexican village of about one hundred
souls, seven miles east of Stanton. It was destined for immortality
a decade later after it was called Lincoln and attracted Billy the Kid
to its jaiJ.34 As he had at Fort Craig, Kautz found the center of
social life was the post trader's store. It was operated in partnership
by Colonel Emil Fritz, veteran of the war, and Judge Lawrence G.
Murphy, an ambitious merchant.35
The usual recreations for officers were billiards at Fritz and
Murphy's, hunting and fishing, and drinking. The last Kautz
generally eschewed, but champagne and the locally brewed beer,
made by a fellow immigrant from Baden, were too easily obtained
for Kautz to neglect them entirely. The art of the billiard table he
assiduously pursued and when, in December, he visited Fort Craig
he found that he could beat all the gentlemen at Mr. Wardwell's.
The greatest pleasure for Kautz, however, was trout fishing in
Bonito Creek. Several days of that first November he spent angling
with Dr. Gibson in the beautiful autumn-tinted mountains. It was
not unusual to catch forty or fifty native browns in an afternoon.
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COLONEL KAUTZ had less than a month to adjust to the spartan life
of Fort Stanton before there were Indian troubles. He had discussed
the Mescalero Apache problem with the newly appointed agent,
Lieutenant Argalus G. Hennisee,36 but he had made no study of
the situation or planned any scouting expeditions when, on November 14, 1869, a rancher named Robert Casey came to the fort
to report the theft of one hundred and fifteen cattle. Casey, who
lived on the Rio Hondo below the junction of Bonito Creek and
the Ruidoso River, said that he had followed a clear trail for a mile
down the Hondo and presumed the thieves were Mescalero
Apaches.37
Kautz ordered Company F to saddle up without delay. There
were only thirty-two cavalrymen for duty, and no time to prepare
any men of the 15th Infantry for an expedition. Led by Lieutenant
Cushing, with Lieutenant Yeaton as second-in-command, they hit
the trail to the Ruidoso before sunset. Four days later, two hundred
miles southwest in the Guadalupe Mountains, Cushing struck a
Mescalero rancheria which held the stolen stock. The troopers
killed a few Indians and recovered most of Casey's cattle, as well as
some mules and horses. Two men were wounded. On the 23rd, the
expedition returned bringing a captive Indian child and having
marched altogether an amazing three hundred and seventy miles. 3s
In December, Kautz was called to Fort Craig to preside over a
court-martial at regimental headquarters. While there, he discussed
the Mescalero problem with Lieutenant Bourke who itched for active field duty, and Bourke obtained permission to return with
Kautz to Fort Stanton. They made the journey in less than three
days to discover that winter had come to the Capitan Mountains;
snow was falling. How differently might history regard that remote
corner of New Mexico if the frontier chronicler had accompanied
Cushing's next scout. But Bourke departed a week before it set
OUt.39
Although Kautz laid much of Cushing's success in November to
blind luck, he accepted his lieutenant's proposal to go out again and
find the Mescaleros. Preparations began on December 10. A procla-
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mation of the territorial governor had urged civilian action against
the Indians, and Kautz was authorized to ratione-but not to arrnas many volunteers as his discretion allowed. 40 Nine dayslater, with
a pack train carrying twenty days' rations and extra ammunition,
Cushing, Yeaton, thirty-five men of Company F and twenty-eight
volunteers, again took the Ruidoso trail. That evening Kautz noted
in his diary that,
preparations for the scout . . . took up the entire day. About thirty
citizens collected to accompany Mr. Cushing. . . . There was a
great deal of delay but before night set in the post was clear of the
crowd that had collected. There was a good deal of whiskey drinking,
and some of the party were scarcely able to leave.

Christmas season was merry at Fort Stanton. The night before
Christmas Kautz had champagne, and the next day he went to the
sutler's store for lunch and billiards. Fritz and Murphy served up
fresh oysters, "brought out from the States in cans." At four o'clock
all the officers from the post, the traders, a brother of Fritz, and Paul
Dowlin, owner of the post sawmill, sat down to a dinner of wild
turkey. Kautz and Dowlin afterward retired to Dr. Gibson's quarters for a game of cribbage. Late Christmas night they returned to
the store to gossip and enjoy one more convivial round before sleep.
The next day in the Guadalupe Mountains, just over the Texas
line, Lieutenant Cushing attacked a village of nearly fifty Mescalero lodges. The attack dispersed the principal band of these
Apaches and apparently crippled their war power. The only casualty in Cushing's command was Lieutenant Yeaton who suffered
wounds in the breast and wrist. In a second attack four days later,
more Indians were killed and twenty head of cattle retaken.
Another twenty-five lodges were burned. At the second village, the
great number of families in proportion to the number of lodges convinced Cushing that he had struck the refugees from the attack
of December 26.H
Kautz spent New Year's Day much as any other. "Fritz and
Murphy," he wrotein his diary,
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had made arrangements for a dance and had collected a few of the
best women in the country. There were three poor fiddlers, still they
made quite a noise and the dance passed off pleasantly and merrily. I
left about three in the morning. . . . The supper transpired about
midnight and was a very excellent one. Wine and liquors were abundant and freely used but no one was at all troublesome.

Howard Bass Cushing spent the same day in the saddle while
Frank Yeaton groaned in an improvised litter between two mules.
Their weary column reached the mouth of the Rio Penasco on the
Pecos on January 2, 1870' Four more grueling days and they were
back at Fort Stanton. Cushing estimated the total distance marched
in nineteen days to have been five hundred and thirty miles. 42
Lieutenant Cushing's report of his scout was received at district
headquarters on January 18. Along with it General Getty read the
lengthy endorsement by Kautz, in which a brevet promotion of one
grade for "each of these gallant young officers" was recommended.
Kautz was convinced that "with two more companies of cavalry at
this post, the Mescalero Apaches could in a few months be brought
to sue for peace." It developed that the headquarters of the Department of the Missouri, however, thought cavalry was more useful
elsewhere. The Third Regiment was being transferred to Arizona.
Kautz nevertheless penned another letter on the first of February
in which he outlined a plan to send out another expedition in cooperation with troops from Fort Selden. To replace the wounded
Yeaton, he asked for Lieutenant Bourke. 43 When that request was
denied, Company F was ordered to change station and Cushing's
company soon marched for the Mimbres River. From February 17
to April 13, Fort Stanton was without any cavalry.44
On April 13, Captain (Brevet Lieutenant Colonel) William
McCleavearrived with Company B of the 8th Cavalry. McCleave
was an Irishman of about Kautz' own age and had been ten years a
non-commissioned officer in the old Dragoons. Commissioned in
the California Volunteers, he had come to New Mexico with
General James H. Carleton and had been fighting Indians, especially Mescaleros, since 1863. Kautz thought him "jovial and kind
but illiterate and lacks manners . . . and is too old to improve."45
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McCleave's assistant was First Lieutenant Orsemus B. Boyd. He
was a West Pointer, Class of 1867, but also had some prior enlisted
experience. He doubtless was a man of high moral courage, but
rather slow and very corpulent,46 Lieutenants Conrad and Slade
of the 15th Infantry were still at Stanton, as well as Dr. Gibson.
Boyd brought his wife with him. Kautz was thankful that she and
Mrs. Slade were resourceful, adaptable ladies. "Mrs. S.," he noted,
"is quite a pretty woman and much smarter than Mr. Slade." Mrs.
Boyd had also brought a baby daughter, who was the delight of the
garrison.
For one who appreciated the outdoors, life at Fort Stanton was
satisfying enough. Mrs. Boyd went so far as to call New Mexico the
"troopers' paradise." Certainly the climate was healthful, but perhaps she stretched truth a bit to describe the air as "so exquisitely
pure as to lend a freshness and charm to each day's existence. To
breathe was like drinking new wine." And she asserted that "the
beauty of natural scenery" was compensation for the fort's isolation. 47 Wild game was plentiful and amply filled the soldiers' otherwise poor diet of tough beef, bacon, and beans. On June 21, 1870,
Kautz himself caught 123 trout in the afternoon on Bonito Creek.48
Although the post had been reoccupied for eight years by 1870,
its reconstruction began in earnest under Kautz' administration. Before then, the garrison was housed in the miserable remnants of the
original buildings that had been burned at the onset of the Civil
War to prevent their use by invading Confederates. 49 In 1868
work had commenced on two new stone barracks, a new guardhouse, and two stone buildings with eight sets of quarters for
officers. Only the guardhouse was completed before this work was
suspended June 30, 1869. It was Kautz who completed the barracks and officers' quarters, and he constructed or rebuilt other
facilities. 50 Meantime, the stone walls of the original fort withstood
the elements, and there was abundant wood for repair.
The daily duty of soldiers at Fort Stanton, as at most army posts
of that day, went according to rigid schedule, regulated by almost
hourly bugle calls. Unless engaged in fatigue duty or drill under a
non-eommissioned officer, the soldier answered every call and he
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was "absent without leave" if he did not. In what little time remained to him-after meals or after retreat, usually-he was free to
do as he pleased, but even then he was required to remain always
within sound of the bugle.51 After Kautz' experience with the ragtag 34th Infantry in Tennessee and Mississippi, he allowed very
little latitude in the conduct of enlisted men.
Commissioned officers were required to respond to some of the
duty calls, but most details were handled by non-corns. Although
Colonel Kautz attended few formations, he usually took the adjutant's report at reveille, stood retreat, and conducted the inspection
held each Sunday morning. The troops were paid on alternate
months, at which time the post commander supervised the muster.
Other officers and most enlisted men were liable for guard duty.
With only two understrength companies, that came almost daily;
and when the cavalry was away, the remaining men had little rest.
While fatigue duty was a major cause of discontent among the
troops, it was highly important. There was little skilled labor near
Fort Stanton. Much of each soldier's day was perforce devoted to
construction of some sort, the erection or repair of buildings, lumbering, road building, and quarrying stone. To supply the post with
water, a dam was constructed to divert Bonito Creek into the
acequia. This project Kautz personally supervised. He also drew
the plans for several new buildings. To supply the fort with wood
for both fuel and construction, a wood camp eight miles distant was
worked by rotated detachments. Other fatigues included stable
police, kitchen police, and cultivation of the post garden under
Lieutenant Conrad's care. The fort was also very fortunate to have
three milch cows, and these together with the ample produce of
Conrad's garden, provided the garrison with a better than usual
diet,52
Army regulations prescribed a formal retreat ceremony to be held
every evening, accompanied by a parade in full dress uniform. And
it was held at Fort Stanton every day that weather permitted. Since
the regimental bands were at the respective headquarters, music
was supplied by bugles, cornets, trumpets, and perhaps fifes and
drums. Sunday morning inspections also were faithfully conducted

Brady Collection, National Archives, Washington, D.C.

Personnel of L. G. Murphy & Co., about r872. Seated, partners Emil Fritz and
Lawrence G. Murphy. Standing, James J. Dolan, bookkeeper, and W. J. Martin, clerk.
Courtesy Lincoln County Museum, Lincoln, N.M.
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by Colonel Kautz, who gave the troops his personal attention, inspecting sometimes in ranks and sometimes in the barracks.53
A form of pioneering that had interested Kautz since his days in
Oregon was road building. At Fort Stanton he found an opportunity to improve communications with the outside world. When he
had first come to the post in October 1869, he had refused the long
normal route from the Rio Grande via Lemitar, Punta de Agua,
and the Juames Mesa. 54 He instead took the South Pass through
the San Andres Mountains and went via Mal Pais Spring and
Tularosa. Even that route, he learned, was rather circuitous. Inquiry of Colonel Fritz and other settlers evoked the opinion that the
dry, volcanic malpafs between the San Andres and Sierra Blanca
ranges was impassible to a large herd of animals, because of its
roughness as well as its lack of water holes. It was said that only
Indians afoot dared go that way. Kautz, however, loathed even
the five-day journey by Mal Pais Spring. When he traveled to Fort
Craig again at the end of November, he rigged a pack-train and,
with a small escort, successfully reached the Rio Grande on a
direct course across the malpais in only three days. "I found the
Mal Pais more formidable in appearance than in fact," he reported
to district headquarters. "It took me two hours to find my way
through it the first time [but] I was able to cross it on my return
in twenty minutes."55
Kautz' project interested Major Coleman, who talked with him
at Craig during a court-martial they were attending. In May of
1870, Coleman visited Stanton to investigate the burning of some
government hay, and on Kautz' suggestion, brought with him a
wagon. When Coleman was ready to leave on May 12, Kautz
accompanied him through the malpais along the new route. Kautz,
Coleman, and Captain McCleave, with a work party, succeeded in
passing the mule-drawn wagon over the cinder plain. They graded
a road as they went, compacting jagged volcanic rock with hammers. They also found sufficient water for their animals, sweeter
than the alkaline Mal Pais Spring.56
In the main, though, life for Kautz at Stanton was rather dull,
especially in the winter when he could not fish or ride horseback
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among the verdant hills. In December 1869, he "started a carpenter shop in the kitchen by way of taking exercise." The post blacksmith made the metal parts for a lathe, and soon Kautz was turning
out napkin rings, cribbage boards, picture frames, tables, and-the
grand finale-his own bedstead.57
Depredations in the vicinity of Stanton continued, but there
were no deaths until June of 1870, and there was some doubt that
Mescaleros were responsible. There were indications to McCleave's
practiced eyes that the culprits were renegade Navajos.58 In fact,
Emil Fritz learned through a Mexican friend on May 7 that the
Mescalero Apaches were near starvation and camped in the Comanche country of West Texas, and that they wished to surrender.59
On the last day of 1869, Kautz had concluded his diary entry
with the words, "my mind runs a great deal upon leaving the
service." By the spring of 1870 opportunities in the army were
indeed few. The service had just undergone a drastic reduction,
and an economy~minded Congress was honing the ax for further
cuts. By contrast, onthe outside energetic entrepreneurs were making money faster than the Treasury could coin it. Thus on May 12,
the same morning he set out to pioneer a road across' the malpais,
Kautz mailed two letters: one to the Adjutant General requesting
a sixty-day leave; another to Philip Sheridan, commanding general
of the Missouri Division, asking his influence in securing the
leave. One year to the day from the time he had boarded the stagecoach for New Mexico in Kansas, Kautz received in the mail at
Fort Stanton a leave of absence for two months. 6Q
That same mail on]une 15 of 1870 brought news of the death
of Lieutenant Charles E. Drew. And "Mr. Hennessey," noted
Kautz, "has been ordered to Craig in consequence." When Hennissee departed for Fort Craig on June I 7, to manage the Southern
Apache Agency, he had never yet laid eyes on a Mescalero. 61
At last on July 2, Captain Chambers McKibbin returned from
leave accompanied by his family,62 and four days later Colonel
Kautz departed for the States. He traveled by stagecoach to Denver
where he took the cars for Cheyenne and Chicago. On July 30 he
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was again at his father's farm near Ripley, Ohio. The government of
the nineteenth century regarded leaves of absence much more generously than today, and Kautz' sixty-day grant was normal for frontier officers who had to travel: great distances. As it developed,
Kautz' leave was officially extended, then overextended so that he
did not arrive back at Fort Stanton until November 18.
In the guardhouse Kautz found eight Mescalero women and
children, captured in expeditions launched by McKibbin in Kautz'
absence. Kautz persuaded one of the women to try to communicate
with her people, and on January 14, 1871, he sent her off alone. 63
She found the majority of the tribe encamped on the Pecos River.
On February 6, the Indians were reported on the Ruidoso, and
Colonel Fritz volunteered to meet them with presents and escort
them into the fort. Within twenty-four hours Fritz was back with
Jose La Paz, a prominent chief whom the Anglo settlers called
Peaceful Joe, another warrior, five women, and several children, all
the rest of Joe's band to follow.
Kautz interviewed Peaceful Joe, promising him nothing except protection from civilians and subsistence. It was apparent that
the Apaches were destitute. Jose said his entire tribe wanted peace;
that most of them had sought refuge among the Comanches on the
Llano Estacado. He agreed to go persuade them to surrender. Negotiations were protracted, but in May small groups of Mescaleros
began drifting into the military reservation. Kautz organized a
camp for them north of the fort near the dam on Bonito Creek.
On June 10, another chief called Pablo came in. Next day the
new civilian agent of the Indian Bureau, A. J. Curtis, arrived to
take charge. He arranged with Fritz and Murphy to supply the
Apaches temporarily with food. In mid-July the principal chief of
the Mescaleros, Cadete, appeared with close to seventy members of
his personal band. The rest were en route from the Pecos. They
continued to dribble into Stanton so that by September 18, when
Curtis wrote his annual report, there were three hundred and
twenty-five accounted for. In August, Vincent Colyer of the Board
of Indian Commissioners designated most of the military reservation as the Mescalero Indian Reservation, which was approved by

252

NEW MEXICO HISTORICAL REVIEW L:3 1975

President Grant on November 9. 64 A year later, virtually the whole
tribe was present, and by and large these Indians caused no further
trouble. Their reservation was exchanged for a larger area south of
the Ruidoso in 1874. In later years, they raided into Texas, and
some few joined the Chiricahua chief, Victorio, in his 1879 foray
through southwestern New Mexico and Arizona. 55
Without Indian worries, Kautz found other outlets for his restless nature. He prodded the laboring troops and badgered the district headquarters for more construction funds. The immense pile
of adobes and lumber that had lain on the ground when he arrived
in 1869 were long since used up. He shingled the roofs, finished
the living quarters, erected a commissary storehouse, repaired the
hospital, moved the wood camp to within two miles, and raised a
new flagstaff-which lightning dramatically knocked down. 66 In
April of 1871, he moved into his own new quarters, a stone building the walls of which had been erected before he arrived but
whose interior and kitchen he designed himself. In July he was
able to unpack and set up in the kitchen a wood-turning lathe
shipped to him from Philadelphia by the N. H. Baldwin Company.67
With Indian depredations around Stanton almost ended, boredom returned. Field and staff officers, however, enjoyed one advantage denied company officers that relieved the humdrum of
life at remote posts. The senior officers were continually called
upon to sit on courts, to investigate incidents that adversely affected government property or personnel, and to inspect critical
activities. This meant travel and a welcome change of scenery. In
187 I alone, Kautz made seven extended official trips to army
posts in New Mexico, as well as unofficial side trips to Las Vegas,
El Paso, Silver City, and several mines. He was absent on temporary duty from Stanton the entire months of August and November. That year he was carried on post returns as "absent, detached service" for more than one half the days of the year. 68
To relate the details of all Kautz' official duties on these trips
would be repetitious, and to recount the journeys themselves would
require a book. Of more than usual interest, however, was his in-
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vestigation in September 1871 of the theft of $1,845.00 from the
adjutant's safe at Fort Bayard. Kautz left for Bayard on September
16 and arrived on the 22nd. He learned that Lieutenant Blair, the
former regimental quartermaster, had received temporarily the commissary's funds in August, and when Blair had gone to the safe to
turn them back on August 29, the money was missing. The
opinion was expressed by a board of officers that the money was
"abstracted" by two privates of Company F, 15th Infantry, while
they guarded the post headquarters on the night of August 18.
The men had deserted the following day and were seen at the Rio
Mimbres stage station that night with a plentiful supply of money,
accompanied by two companions whose stagecoach fares they also
paid. The post commander, Captain Edward W. Whittmore, observed that the' suspects were sailors and that the four men were
"believed to be en route for the Gulf coast via San Antonio" with
the probable intention of shipping from Galveston or Indianola.
Kautz examined the safe and saw that it had been opened with a
key, an inner drawer alone having been forced. Blair, however,
claimed that he had had both 'known keys in his possession at all
times. Kautz, in his report, regretted to suggest that the erstwhile
guards had found the safe unlocked. 69
While Kautz was at Fort Union in October, he learned of a
vacancy soon to be open in the recruiting service. He lost no time
in applying to General Sheridan and to the Commanding General
of the Army, William T. Sherman, for the job. En route to Fort
Craig in December, Kautz was pleased to receive two letters at
Albuquerque from Sheridan. They conveyed an indirect promise
that Sheridan would "try hard to get Newport Barracks" for
Kautz. 70
Company-grade officers with little opportunity for travel were
hard put to fill their time usefully. The imaginative McKibbin produced at least one issue of a newspaper at Fort Stanton in May of
187 I. What was really needed for morale was some useful field
duty, but an Apache campaign proposed in June by General
Gordon Granger, the new district commander,71 failed to materialize. Yet some' exercise was afforded that month when Captain
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McCleave took his company to the Pec~s River to intercept some
Texas horse thieves and rustlers being pursued from Fort Bascom.
In August, Lieutenant Boyd had his first taste of scouting when he
was sent in pursuit of Indians, possibly Warm Springs Chiricahuas,
who had murdered a man at the Nogal Mine. 72 Predictably, however, when the winter of 1871-1872 turned extraordinarily severe,
the bachelor officers at Stanton passed several days more or less
drunk, and the nights playing "freezeout" poker. The intemperance at the post traders' saloon finally~ moved Kautz to seek the
removal of 1. G. Murphy & Co. He left in the spring of 1872
before he could induce the government to displace Murphy.73
The remainder of Kautz' toilr in New Mexico passed pleasantly.
Certain changes in personnel had been agreeable. In November
1871 an 8th Cavalry officer, Lieutenant Richard A. Williams, had
come to Fort Stanton and taken the job of adjutant from Slade, who
had done little but quarrel with the other officers since Kautz'
return the previous November. Dr. Gibson had suffered a mental
breakdown in May 187 I, but his replacement as post surgeon, Dr.
H. G. Tiedemann, proved as congenial a companion and fisherman. And when the latter married and was transferred to Fort
Union, Dr. Charles Styer filled his place just as well. 74
On April 10, 1872, the mail at last brought orders for the recruiting duty that Kautz had requested the previous October. He
was instructed to report to Newport Barracks, Kentucky, and assume command of the recruit depot. Although such assignments
were usually only for a year or two, after which the officer returned
to his regiment, Kautz knew that his chance of afterward getting
a better assignment than Fort Stanton was very good. Therefore,
he carefully packed everything and ordered his goods shipped east.
On the 17th, he bade farewell to the District of New Mexico. 75
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dence file cited as New Mexico Letters. For extended treatment of Cushing's scout in December 1869, see Wilson.
42. Ibid.
43. Kautz to Acting A.A.G., Feb. I, 1870, New Mexico Letters.
44. Fort Stanton Post Returns, 1870'
45. Kautz Diary, 1870' There is extensive information about McCleave
in the McCleave File, Hayden Biographical Files, Arizona Historical Society, Tucson, and the Papers of Dr. Thomas McCleave, Bancroft Library,
Berkeley, Calif. See also Powell, pp. 376f, and Aurora Hunt, Major General
James Henry Carleton, 1814-1873 (Glendale, Calif., 1958), passim.
46. Kautz Diary, 1870. Kautz noted that he resembled "the fat man in
Pickwick" by Dickens. While a cadet he was accused of stealing a sum of
money. Although nothing was proven, his classmates ostracized him and,
after graduation, spread the tale through the army. Boyd remained in the
army, doggedly performed his duty, and looked for a way to clear himself.
In 1871 another man, who had resigned from the academy, confessed to
the crime. Boyd died a captain in 1885. Mrs. Orsemus B. Boyd, Cavalry
Life inTent and Field (New York, 1894), gives a good account of frontier
army life and relates most of her husband's career.
47. Ibid., PP' 170f. A trooper in McCleave's company thought differently: "It would be hard . . . to realize," wrote George S. Roper, "the irksome sameness . . . of a soldier's life . . . at Fort Stanton in the early
70'S." His reminiscence of "Soldiering on the Frontier" appeared in Frontier
Times, Jan. 1926, and was reprinted in the second number of NMHR,
vol. I (1926), pp. 224-26.
48. Kautz Diary, 1870'
49. The extent to which the fort was damaged, and hence how much
rebuilding was required, is uncertain. The Union commander destroyed the
"public stores" he could not cart away and set fire to the buildings, but a
rainstorm put out the fire after he left on Aug. 2, I86r. Within a few days
the post was occupied by Confederates who reported the salvage of a
"valuable lot of quartermaster and commissary stores," as well as four pieces
of artillery. They were not in time, however, to prevent "Mexicans and
Indians in large numbers" from pillaging the fort; this probably involved
removal of timberbeams, lumber, shingles, .and other structural materials.
New Mexico volunteers under Kit Carson reoccupied the fort in October
1862. Hom and Wallace, eds., Confederate Victories in the Southwest
(Albuquerque, 1961 ), pp. 36, 39.
50. Report on Barracks and Hospitals, pp. 248f. Four days after his
arrival, Kautz wrote to district headquarters concerning the fort's condition:
"This Post is deficient in two important buildings, viz. a Hospital and Commissary store house; at present the ruins of the former Hospital are used.
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Commissary stores are . . . stored in the Quarter Master store house.
. . . The bricks for the proposed hospital, 48,000 adobes, are largely unserviceable after exposure to the weather . . . a building intended for the
Commanding Officer's Quarters is so far advanced that the walls of the
main building are up and the kitchen has a roof on it." Kautz to AAG.,
Oct. 20,1869, New Mexico Letters.
51. The schedule was frequently varied. See General Orders No. 20,
Dec. 3, 1869; NO·4, June 10, 1870; No.8, Oct. I, 1870; NO.5, April I,
1871; No. 22, Nov. 14, 1871; and No.2, April I, 1872, in the Fort Stanton
Order Books, 1869-72, RG 98, NA The strictness of compliance is attested
by occasional references in Kautz Diary, 1869-72, but see also Don Rickey,
Jr., Farty Miles a Day on Beans and Hay: The Enlisted Soldier Fighting
the Indian Wars (Norman, 1963), pp. 91-93.
52. Kautz Diary, 1869-72, passim.
53. Ibid. In addition to the regimental bands, infantry companies were
allotted two "musicians" each and cavalry companies two "trumpeters" each.
Their instruments for parade were possibly good quality trumpets or
comets, purchased through the company funds. The assembled musicians
were called "field music" and played specially written compositions. Emory
Upton, Cavalry Tactics . .. Assimilated to the Tactics of Infantry and
Artillery (New York, 1874).
54. As shown on "Map of the Military Department of New Mexico
. . . 1864" accompanying General Carleton's report in the Official Recards
of the War of the Rebellion, Series I, vol. 48, reprinted in Hom and
Wallace, eds., Union Army Operations in the Southwest (Albuquerque,
1961 ).
55. Kautz to AAG., May 26, 1870, transmitting description and map
of route from Fort Stanton to Fort Craig, New Mexico Letters.
56. Ibid. and Kautz Diary, 1870' The road they pioneered trends from
the narrowest point in the lava beds, about 17 miles southwest of Carrizozo,
west by northwest by Oscura Peak until it parallels U.S. Highway 380.
Although it still shows on recent maps, it has been closed by the Atomic
Energy Commission-it leads through the Trinity Site where the first atomic
bomb was detonated on July 16, 1945.
57. Ibid. He probably learned much about woodworking from his
father who was a cabinetmaker.
58. See Kautz to AAG., Feb. 24, March 17, and June 9, 1870, all in
New Mexico Letters. A Mexican herder was killed on June 7. McCleave's
opinion is recorded in Kautz Diary, 1870'

59. Ibid.
60. Ibid.
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61. Ibid. Annual Report of the Commissioner of Indian Affairs . ..
1869, p. 245. Annual Report . .. 1870, pp. 623-25. The next Mescalero
agent, A J. Curtis, did not come to Fort Stanton for a year; he complained
that Hennisee left "neither records, buildings, nor property of any kind."
Annual Report . . . 1871, p. 400.
62. McKibbin, born in Pennsylvania in 1840, became a sutler with the
14th U.S. Infantry early in the Civil War. At the Battle of Gaines Mill, in
September of 1862, he burned his goods and fought in the ranks as a
civilian. He was severely wounded and recommended by the regimental
officers for a commission, which was granted. Promoted captain of the 35th
Infantry in 1867, he was transferred to the 15th in August 1869. Powell,
P·3 8 7·
63. Kautz Diary, 187°-71. 'The following account of the surrender of
the Mescalero Apaches and the establishment of their reservation is based
on the Diary and three letters of Kautz to the AAG., Feb. 9, March 9, and
April 13, 1871, New Mexico Letters. Kautz' involvement has been overlooked by all previous writers. See Sonnichsen, pp. 143-56; C. C. Rister,
The Southwestern Frontier (Cleveland, 1928), pp. 179-81; and F. Stanley,
The Apaches of New Mexico, 1540-1940 (Pampa, Texas: Pampa Print
Shop, 1962), pp. 312f.
64· Annual Report of the Commissioner of Indian Affairs . .. 1871,
pp. 371, 40If. Colyer to New Mexico Superintendent of Indian Affairs,
Aug. 29, 1871, with presidential endorsement, New Mexico Letters. A
more detailed account of the Mescalero settlement is Andrew Wallace, "The
Mescalero Apaches at Fort Stanton" in A H. Schroeder, ed., The Changing Ways of Southwestern Indians (Glorieta, N.M., 1973), pp. 125-44.
65. Sonnichsen, pp. 140-97.
66. Kautz Diary, 1870; Boyd, p. 173.
67. Kautz Diary, 187°-71. Historical Sketch of Fort Stanton in Post,
Camp and Station Files, Records of the Quartermaster-General's Office
RG92,NA
68. Fort Stanton Post Returns, 1871. Though an inveterate traveler,
Kautz sometimes felt the demands unreasonable. E.g., in May, 1871, he
received "two sets of inspection reports of property ... at Fort Union and
Fort Cummings, which I am appointed to inspect, involving an expenditure
[for travel] of greater value than the property." He avoided the duty ''by
returning the . . . reports asking for an order for the journey and calling
attention to the absurdity of my being appointed." By October he was
"becoming very discontented again, in consequence of the endless amount of
useless travel imposed ripon me." Kautz Diary, 1871.
69. Report of Investigation by Lieutenant Colonel Kautz, Sept. 26,
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1871, with copy of report by Captain E. W. Whittmore, 15th Infantry, to
Acting A.AG., Aug. 29, 1871, in New Mexico Letters. Blair was a Scot
whose real name was Thomas Blair Nicholl. Heitman, vol. I, p. 222.
70. Kautz Diary, 1871. Sheridan had already written to the Adjutant
General on Nov. 22 requesting that Kautz be ordered to Newport Barracks,
Kentucky. His recommendation included the sentence, "He is an officer
peculiarly ntted for the position," which may have been subtle humor.
Recruit depots were eagerly sought assignments, well known as "soft duty"
with plenty of leisure time near a big city and only a little paper work to
perform. Newport was across the Ohio River from Cincinnati. Sheridan. to
General E. D. Townsend, Nov. 22, 1871, in the Papers of Philip H. Sheridan, Library of Congress, Washington, D.C.
71. Kautz Diary, 1871. General G.. W. Getty returned to regimental
duty and Brevet Major General Gordon Granger became, successively,
colonel of the 15th Infantry in December 1870, and district commander in
February 1871. District of New Mexico Returns, RG 94, NA On Granger,
a hero of the Battle of Chickamauga, see DAB, vol. 4, pt. I, pp. 484-86.
72. Acting AAG., District of New Mexico, to Kautz, June 6 and
Sept. 5, 1871, Letters Received, Fort Stanton, RG 98, NA Fort Stanton
Post Returns, 1871.
73. Kautz Diary, 1872. Neither Fritz nor Murphy were legally appointed traders but, as their store antedated the reservation survey of 1870
and they had assisted in settling the Mescaleros, Kautz was at nrst reluctant to ask their removal. When in 1871, the official post tradership was
assigned to one Frank Bliss, Kautz suggested that both parties operate
stores in healthy competition. Then the old traders bought out Bliss. The
ailing Fritz was absent on health-seeking eastern trips much of the time
after April 1872, and the feisty Murphy became incorrigible. Kautz' successor, Major William R. Price, evicted Murphy in September 1873. Rasch,
PP·57-84·
74. Kautz Diary, 1871-72; Fort ~tanton Post Returns, 1871-72.
75. Ibid. Kautz did return to the district next year to take command of
Fort Garland, Colorado, accompanied by a new wife. In 1874 he was
promoted colonel of the 8th Infantry and sent to the Military Department
of Arizona where he replaced George Crook as commanding general.
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ARnsTS

OF THE OLD WEST. By John C. Ewers. Garden City, New York:
Doubleday & Company, Inc., 1973. Pp. 240. Illus., bibliog. $22.50'

CHOSEN for historical communication and aesthetic value, the 194 paintings,
prints, and sketches reproduced in Artists of the Ola West, 44 in color,
offer lively visual experiences. John C. Ewers, Senior Ethnologist of the
Smithsonian Institution, in sixteen engaging and informative essays, emphasizes those remarkable artist-explorers whose work continues to convey the
immediacy of their encounters with aspects of the West now long gone:
Indian buffalo hunting, trapping in the Rocky Mountains, fort-based trading,
the overland trails, Plains Indian wars, and cattle ranching on the open
range. The eager participation of artists in the then new West was expressed
in 1851 by a young Swiss, Rudolph Friederich Kurz: "Constant danger
from lurking enemies, the vast prairie . . . ; buffaloes and bears in prospect; perhaps a violent storm by way of variety; fine health and tense anticipation-what more could I desire?"
The majority of the illustrations portray Indians and their cultures, with
three by native artists, notably a painted buffalo robe collected by Lewis and
Clark. Paintings by such men as Peter Rindisbacher, George Catlin, and Karl
Bodmer made Indians world-famous, and ''To this day most Americans and
Europeans think of Indians as these artists pictured them." Of Gustavus
Sohon, historic trailblazer whose drawings of Indians of the northern
Rockies are among the finest in the book, Ewers writes: "It is doubtful if
any other nineteenth-century artist contributed in so many ways to the
development of the West, or possessed a more intimate knowledge of the
Indians or the landscape he pictured."
The new Westerners were recorded-Yellowstone fur traders by Kurz,
California miners by Charles Nahl, Mountain Men by Alfred Jacob
Miller, soldiers by Remington, and cowboys by Russell. George Caleb Bingham's "discovery of the common man on the Western frontier inspired his
best paintings." Capturing what the camera (which came West in the
1850's) could not quite achieve, "scenes of Rocky Mountain grandeur" by
Albert Bierstadt, Thomas Moran, and others, "aroused American appreciation of the Western wilderness areas, and helped to prevent their desecration
or exploitation."
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From the Southwest the book has a liberal sampling of the work of
Edward and Richard Kern, including mid-century records of Zuni and
Jemez, among these a kiva mural. The single pre-I800 piece illustrated, and
the only sculpture, is the St. Michael carved in New Mexico in the 1770's
by Bernardo Miera y Pacheco-soldier, cartographer, and santero.
Useful dividends in Artists of the Old West are an awareness of important collections of Western art and a skeletal bibliography.

Albuquerque, N. M.

ROLAND F. DICKEY

PHILMONT: A HISTORY OF NEW MEXICO'S CIMARRON COUNTRY. By Lawrence R. Murphy, with foreword by Alden G. Barber. Albuquerque: University of New Mexico Press, 1972. Pp. xx, 261. Illus., maps, bibliog.,
notes, index. Cloth $12.00, Paper $3.95.
PHILMONT is a comprehensive study of the natural and human history of
Cimarron County in northeastern New Mexico. Cimarron County's legacy
includes most of the engaging themes in Western development, ranging
from interplay of Mexican-American relations to mining boom towns.
Cimarron County isa miniature of the West's raw, varied milieu. Its
mixed geology and relief embraces plains, mountains, canyons, mesas, and
upland meadows. Altering botanical zones grade westward from Great
Plains grasslands to pinon and juniper stands, followed by. ponderosa pine
and, at 8,500 to 10,000 feet, belts of alpine fir and blue spruce. Wildlife includes pronghorn antelope, mule and whitetail deer, bear, mountain lion,
elk, wolf, and restored bison.
The region's prehistory centers on the Ponil Creek complex. Folsom man
occupied Cimarron County nearly 10,000 years ago. Successive paleo-Indian
cultures include pottery-making agricultural peoples. In later times, Jicarilla
Apaches, Utes, and Comanches ranged across the area.
The author traces Spanish and Mexican occupation of Cimarron County
and the early Anglo-American entradas. Explorers from the United States
who visited the area included Stephen H. Long. He reconnoitered Cimarron
County during 1820.
Cimarron County's major historical focus centers on its role as a part of
the Beaubien-Miranda grant, executed in 1841 by New Mexican Governor
Manuel Armijo to Charles Beaubien, a wealthy Taos merchant, and
Guadalupe Miranda, an official in the provincial government of New
Mexico. Beaubien's son-in-law, Lucien Maxwell, a hunter and guide from
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Missouri, joined with Kit Carson and Charles Bent in an attempt to colonize
the grant. Several hazards discouraged settlement. Grizzly bears preyed on
settlers' livestock. And on several occasions, predatory bands of Utes,
Jicarilla Apaches, and Comanches forced Cimarron County settlers to retreat to the safety of Taos. For a time, the United States Army maintained a
post at Rayado, garrisoned by forty-three dragoons, to protect the tiny
settlement.
During 1857 Maxwell established a store, traders' compound, and residence on the Cimarron River near the intersection of the Bent's Fort Road
and the Cimarron Canyon route to Taos. He prospered &om the sale of
provisions, grain, and hay to troops stationed in the area and to travelers on
the Santa Fe Trail. Maxwell purchased Miranda's share of the grant and a
portion of the Beaubien grant.
In 1866 prospectors found gold in creeks draining from Mount Baldy,
situated on Maxwell's land. There followed a rush of miners to northeastern
New Mexico Territory. Elizabethtown was the principal mining settlement
in the new gold field. Maxwell developed the Aztec Mine. Hard rock extraction, requiring heavy machinery which mining companies imported
from the East, was the principal method used for exploiting the local ores.
Intensive mining exhausted the paying mineral lodes by 1870' As in other
sections of the West during the bonanza age of postwar economic development, foreign capitalists invested in Cimarron County properties. Dutch
and British interests prevailed. Their local managers built railroads over the
region and developed mining, lumbering, ranching, and agricultural enterprises.
During the 1920'S Oklahoma oilman Waite Phillips purchased a part
of the old Maxwell holdings and established a ranch which he named
Philmont. In 1941 Phillips presented a portion of his New Mexico properties to the National Council of Boy Scouts of America. Philmont Ranch
became an international. center for advanced scouting. Each year over
20,000 scouts from all sections of the United States and from several foreign
nations gather at Philmont to fulfill the nature requirements and experiences of advanced scouting.
Philmont is an informative, interest-provoking work. The reader with
concerns for conservation and ecological restoration will take comfort from
the assurance that this Cimarron County wilderness region has been withdrawn from the exploitive frontier, that it is preserved, and that use of it
is limited to those who respect nature.
University

of Oklahoma

ARRELL MORGAN GIBSON
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PAT GARRETT. THE STORY OF AWESTERN LAWMAN. By Leon C. Metz. Norman: University of Oklahoma Press, 1974. Pp. xii, 328. Illus., bibliog.,
index. $8,95'.

"

THIS STUDY casts Pat Garrett as a post-bellum Western prototype. Garrett
left his Louisiana plantation home to join the throng of young men seeking
their fortunes in the Bonanza West. From his arrival in Texas duriIlg the
1870's until his death by an assassin's bullet on a dusty southern New
Mexico road in 19°8, Garrett was obsessed with a quest for fortune and
fame.
Pat Garrett's image in Western history is that of a lawman. Yet, in a
forty-year residence in the West he spent less than one fourth of that time in
law enforcement. Garrett'learned that law enforcement could be used as
the means to accumulate capital for investment in ranching, mining, irrigation,and other promising ventures. While the office of sheriff in the postbellum West was fraught with hazards it could be profitable. Besides annual salary and fees from county funds and regular subsidy from local cattlemen for vigilance against stock theft, a sheriff could hold a deputy United
States Marshal commission and collect fees for Federal service. Also reward
money for capturing posted criminals brought windfall bounties to the
sheriff's annual salary. Garrett's service in law enforcement was not a
career commitment, but periodic interludes to accumulate capital for fortune-fulfilling ventures.
Garrett's first Western experience was as a hired hand on an east Texas
farm. A season of hard labor clearing sprouts and planting, cultivating and
harvesting crops dissuaded him from farming. He worked briefly at driving
cattle and saved his earnings to grubstake a buffalo-hunting partnership
based at Fort Griffin on the edge of the west Texas plains. However, saturation hunting had annihilated the buffalo, aborting Garrett's dream of a
quick fortune.
Garrett moved on to Fort Sumner, New Mexico. There his first effort at
fortune making was a hog-raising partnership. Again he failed. Broke and
hungry, Garrett took employment as a bartender in a Fort Sumner saloon.
He became acquainted with the principals in the Lincoln County WarAlexander McSween, Lawrence Murphy, John Chisum, and Henry
McCarty alias William Bonney, the notorious Billy the Kid.
In 1880 Garrett won election as Lincoln County sheriff. He proved a
tenacious manhunter. His deliberate war of attrition on Billy the Kid's
followers brought some order to chaotic Lincoln County. The climax of
this law enforcement stint, which brought Garrett national fame, was killing the elusive' Billy the Kid in Pete Maxwell's bedroom at Fort Sumner.
.After completing his term as sheriff, Garrett used his reward money and
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loans to establish a ranch on Eagle Creek in Lincoln County. This, like
other Garrett ventures, failed. And a recurring pattern in Garrett's life
manifested itself. The ranching frontier had extended into the Texas Panhandle. Small ranchmen were challenging big ranchmen for the region's
grass and limited water by poaching on the latter's herds. Officials of the
large stock-raising companies urged Garrett to return to law enforcement.
He formed the Home Rangers, a small private force of riders, and in a
summary fashion ended the stock brigandage.
Garrett used his earnings from leading the Home Rangers to join with
several Roswell businessmen in developing a Pecos Valley irrigation project.
By 1890, under Garrett's supervision, workmen had excavated the canals
and the project was nearly completed. Thereupon the investment managers
squeezed Garrett out of the venture. His capital, years of personal attention
to the project, and promise of fortune vanished.
A ghoulish incident occurring in southern New Mexico led Garrett back
to law enforcement. It centered on Albert Jennings Fountain, prominent
Las Cruces attorney and powerful Dofia Ana County Republican. Fountain and his young son disappeared in the White Sands on their return to
Las Cruces from Lincoln County courthouse. Blame focused on Albert
Fall, Fountain's bitter enemy and Democratic boss of Dofia Ana County.
Fountain's friends offered large sums for solution of the mystery and conviction of those assumed guilty of the crimes. They arranged for Garrett to
become sheriff of Dofia Ana County for the specific purpose of bringing
the Fountain killers to trial. Garrett's search centered on Fall's gunmen,
Oliver Lee and Jim Gilliland. Years of investigation and pursuit of Lee
and Gilliland finally led to their surrender and trial at Hillsboro. Promise
of a fortune in reward money for Garrett vanished upon acquittal of the
defendants.
During 1901 President Theodore Roosevelt appointed Garrett collector of
customs at EI Paso. Garrett's reckless personal habits-preoccupation with
saloon cronies, fast women, and horses, and his gambling and other acts
unbecoming a public official-caused his removal from this prestigious position. He had returned to Dofia Ana County in a vain attempt to succeed in
ranching when he was shot down on the Las Cruces road in 1908.
Bibliographical analysis in Pat Garrett illuminates genesis of the legend of
Billy the Kid. Garrett collaborated with Ash Upson, itinerant printer and
editor, to produce The Authentic Life of Billy the Kid. John Poe, a Garrett
deputy, published Death of Billy the Kid. Emerson Hough polished the incident in 1907 with his Story of the Outlaw. Hough shamelessly exploited
Garrett in the preparation of this work. In 1926, Walter Noble Burns
published Saga of Billy the Kid, which Garrett's biographer states was
"based not on the facts but on the dramatics of the situation." The author
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comments that because Saga became a best seller, Billy the Kid "became an
established southwestern figure"; a "badman . . . worth more dead than
alive." Lincoln County and Fort Sumner prospered from the tourist
trade. The Kid's grave became a shrine for maudlin latter-day admirers.
Above all else, Pat Garrett depicts the deadly contest between lawmen
and lawless. It renders the irony of twisted public esteem for the lawless,
elevating them to the status of folk heroes, and scorn for lawmen who had
the public duty to destroy them.
University of Oklahoma

AmmLL MORGAN GIBSON

THE MILAGRO BEAN FIELD WAR. By John Nichols. New York: Holt,
Rinehart and Winston, 1975. Pp. 445. $8·95.
MR. NICHOLS' third novel is a big book, a rich book, a perceptive book,
and a funny book. It is also a scandalous book and an incomplete book.
The scene is the Rio Arriba country of New Mexico between the
mountains and the Rio Grande Canyon where old New Mexico and its
gente rub elbows with the world of jukeboxes and Coca-Cola and moneyhungry gringos. The trouble starts when Joe Mondragon, a feisty individualist who can fix anything but is not too good at thinking, decides to raise a
crop of beans. He owns the land but he and most of his people have given
up their water rights, and when he taps into the ditch, he is making a
revolutionary gesture.
The survivors of the old Mexican stock, some of them superannuated
and a little crazy, recognize the gesture for what it is, and so do the
developers and politicians in Santa Fe. They know that if they tum Joe
off, they may tum a battle on, so they proceed cautiously. Tension mounts
anyway and the shooting starts. The villain is Ladd Devine the Third,
who already owns the water and most of the land and is about to develop
a resort community, complete with golf course. Led by a jittery Anglo
lawyer named Bloom, the people start to organize. At first only a few are
willing to be involved but before it is over they are all working together,
even. the ones who have sold out to the gringos, and it looks as if better
days are on the way.
The theme-the conflict between aggressive Anglo developers and
resentful native New Mexicans-has been used as a subject for fiction ever
since Harvey Fergusson's Blood of the Conquerors (1921). It was the core
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of Richard Bradford's So Far from Heaven in 1973 and William Bayer's
Stardust in 1974. With the Chicano movement the voices have grown
shriller but the conclusion is the same: The Mexicans had better get
together if they expect to defeat the greedy gringos.
What Mr. Nichols adds to this formula is a love of black humor and an
indefatigable curiosity. He is the James Joyce of New Mexico, prying into
the history, the psychology, and the personal habits of every character,
pursuing them into their bathrooms, their bedrooms, and even their
chicken houses. The reader gets it all in the face, and he could do with a
good deal less.
There can be no doubt that Mr. Nichols admires and enjoys these
native New Mexicans and is perfectly familiar with them and their
language but a curious point comes up in connection with their speech.
Mostly they talk in the American vulgate, implying that what they are
saying in Spanish would come out that way if they were talking in
English. Cantankerous old Onofre Martinez refuses to put money in
Milagro's only parking meter and he tells Sheriff Montoya, ''You can't
teach an old dog new tricks, so screw you, Bernabe, go put the bite on
somebody else." They all talk like that.
One feels an even greater uneasiness about a certain sameness in the
people. Arthur Campa, who lived and taught for many years in New
Mexico, used to say that Anglos could not write well about Latins. "They
always make them too quaint." Mr. Nichols' characters go beyond
quaintness and even eccentricity. They are also violent, profane, and
alcoholic. He includes no quiet Mexicans, no polite Mexicans, no gentle
Mexicans. They exist, even in Rio Arriba County. By leaving them out,
Mr. Nichols comes close to giving us a caricature, or even a parody, of
these people whom he loves.

Tucson, Arizona

C. 1.

SONNICHSEN

BOOK REVIEWS

271

ABOVE AND BEYOND IN THE WEST: BLACK MEDAL OF HONOR WINNERS,
1870-1890. By Preston E. Amos. Falls Church, Virginia: Pioneer
America Society Press, 1974. Pp. xiv, 52. IIlus., notes, bibliog. Cloth
$9.00, Paper $5.00.
PRESTON E. AMos has made an important contribution to the study of
black troops in the American West during the period 1870-1890' More
specifically, this book is mainly concerned with the eighteen black men
who served with such distinction in the American West that they were
awarded the Medal of Honor.
Thousands of black troops were first stationed in the American West
in 1865 at the end of the Civil War when fifty thousand American
soldiers were dispatched to Texas for the purpose of making sure that the
troops of Napoleon III were withdrawn from Mexico. During the Civil
War one hundred and eighty-six thousand black volunteers served with
the Union army but many of these were mustered out· when the war
ended.
However, on July 28, 1866, the Congress of the United States passed
"an act to increase and fix the military peace establishment of the United
States." The new law required that four additional cavalry regiments be
established "two of which shall be composed of colored men, having the
same organization as is now provided by law for cavalry regiments." The
Congressional action also required that four black infantry regiments be
.
established.
All of the enlisted men who served in these six new black regiments
were persons of color, and all of the officers were white until 1877 when
Lieutenant Henry Flipper, the first black graduate of the United States
Military Academy, was assigned to one of the regiments. The six black
regiments were deSignated the 9th and loth Cavalry and the 38th, 39th,
40th and 41st Infantry. Many of the men who served in these units were
former slaves who had just recently been emancipated.
The four black infantry regiments were combined to form the 24th and
25th Infantry Regiments and these, along with the 9th and loth Cavalry
Regiments, remained in the American West until the 9utbreak of the
Spanish American War in 1898. The troopers of these regiments spent
years on the frontier "at some of the worst and most isolated posts and
performed their duties under unusually difficult circumstances." There
were complaints that the army provided them with inferior mounts and
that they were given food unfit for human consumption. In addition to the
aforementioned encumbrances, they had to tolerate the racial slurs which
were often heaped upon them by whites whom they frequently protected
from hostile Indians.
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The daily duties of these four regiments were varied and sundry and
included protecting settlers and railroad workers; serving as escorts;
building telegraph lines; fighting engagements with marauders, desperadoes
and outlaws including William "Billy the Kid" Bonney; and fighting more
than one hundred and twenty-five engagements with the various Indian
tribes including the Cheyennes, Apaches, Kiowas, Comanches, and Sioux.
These various campaigns against the Indians were waged in Arizona,
Colorado, Mexico, Texas, New Mexico, and Indian Territory.
These regiments had some outstanding officers such as Zenas R. Bliss,
James W. Forsyth, Benjamin H. Grierson, George Schofield, and Ranald
S. McKenzie, whose names are easily recognized. Some of these officers
were responsible for many of the commendations which alluded to the
dedication, patriotism, and exemplary conduct on the part of the black
troops.
In fact, eighteen of these black servicemen were recommended for the
Medal of Honor for conduct above and beyond the call of duty. Of these
eighteen, eleven served in the 9th Cavalry; one served with the loth
Cavalry; two served with the 24th Infantry; and four served with the
Seminole-Negro Indian Scouts. Sixteen of these men received the Medal
of Honor as a result of deeds performed while fighting engagements with
Indians. The two remaining Medal of Honor winners were awarded the
Medal as a result of a skirmish which was fought with the robbers of an
army payroll.
Amos' book is well written and indicates that he was most judicious in his
use of the sources. The book is timely; nevertheless, it does not in any way
overshadow The Buffalo Soldiers by William H. Leckie. However, it is
a welcome addition to the already existing literature which is primarily
concerned with the American West.
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